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CHAPTER 6 
Contracts and Commercial Law 
BRIAN T. CALLAHAN* 
§ 6.1. Employment Contracts - Employment Contract at WiII- Good 
Faith Requirement Implied in Discharge Cases. In Maddaloni v. Western 
Massachusetts Bus Lines, Inc. 1 the Supreme Judicial Court considered 
whether an employee retained at will and discharged in bad faith2 could 
recover lost wages and fringe benefits in addition to commissions related to 
actual past services.3 The case came before the Court after the superior 
court refused to allow the question of damages to go to the jury4 on the 
grounds that lost wages and fringe benefits were unrelated to past services, 
and were neither contemplated by the plaintiff nor included in his written 
employment contract.s 
The plaintiff Maddaloni, who had considerable experience appearing 
before the Massachusetts Department of Public Utilities ("DPU") and the 
Interstate Commerce Commission ("ICC"), was hired in 1964 as the de-
fendant's general manager.6 The employer was interested in obtaining a 
* BRIAN T. CALLAHAN is a Professor of Law at Suffolk University Law School. 
Professor Callahan was ably assisted by Laura Jo Callahan and Jay Freeman, both third year 
law students at Suffolk University Law School. 
§ 6.1. 1386 Mass. 877,438 N.E.2d 351 (1982). 
2 The issue of bad faith termination in the employment at will situation was addressed by 
the Supreme Judicial Court in Fortune v. National Cash Register Co., 373 Mass. 96, 364 
N.E.2d 1251 (1977). Seea/so Gram v. Liberty Mutual Ins. Co., 1981 Mass. Adv. Sh. 2287,429 
N.E.2d 21; see generally Rogers, Contracts and Commercial Law, 1981 ANN. SURV. MASS. 
LAW § 1.1, at 1-7. The Fortune Court left unanswered the question whether an employee 
terminable at will, discharged in bad faith, would be entitled to recover as damages lost wages 
and fringe benefits. 373 Mass. at 101 n.7, 364 N.E.2d at 1255 n.7. 
3 386 Mass. at 877, 438 N.E.2d at 352. 
4 The jury in the superior court returned a verdict for the plaintiff on his claim that he was 
discharged in bad faith. Both parties appealed. [d. at 877-78, 438 N.E.2d at 351-52. The 
Appeals Court concluded that the plaintiff was entitled to $61,000 on his express contract and 
that the issue of lost wages and fringe benefits should have been submitted to the jury. [d. at 
878,438 N.E.2d at 352;see Maddaloni v. Western Massachusetts Bus Lines, Inc., 1981 Mass. 
App. Ct. Adv. Sh. 1357, 1369-71,422 N.E.2d 1379, 1387. 
5 386 Mass. at 884, 438 N.E.2d at 355. 
6 /d. at 878, 438 N .E.2d at 352. Maddaloni did billings, scheduling, advertising, soliciting, 
checking of time cards and oversaw the defendant's entire operation. /d. at 878, 438 N .E.2d at 
353. In 1964 Maddaloni earned $120 weekly and received Blue Cross and Blue Shield 
benefits. [d. at 879, 438 N .E.2d at 353. 
1
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grant of interstate charter rights from the ICC and intended to use Madda-
loni's services to achieve this goal. 7 Under the terms of his employment 
contract, Maddaloni was to receive a five per cent commission on special 
and charter revenues accruing to the defendant once the interstate charter 
rights were granted.8 
In 1970, a new owner took control of the employer corporation.9 Madda-
loni continued to work under his contract as general manager and met with 
this new owner to discuss the need to obtain interstate charter rights. lOOn 
October 1, 1973, the ICC awarded the defendant a grant of interstate 
charter rights. 11 In accordance with his employment contract, Maddaloni 
received his commission payments for October, November and December 
of 1973. On January 19, 1974, however, he was discharged. 12 
The Supreme Judicial Court indicated that there was sufficient evidence 
in the record from which the jury could have found that the defendant 
discharged Maddaloni without good cause to avoid payment of future 
commissions to Maddaloni and to retain such financial benefits for itself. 13 
The Court found that Maddaloni had performed all the services required of 
him once the interstate charter rights were granted. The Court determined 
that Maddaloni therefore was entitled to the monthly payment of commis-
sions while the ICC charter rights remained outstanding. 14 The Court 
concluded, however, that lost wages and lost fringe benefits were too 
remote to be recoverable as damages. The Court held that where such 
amounts are unrelated to actual past services,15 and are neither contem-
plated by the plaintiff nor provided for in his employment contract, they 
7 [d. at 878, 438 N .E.2d at 353. Interstate charter rights are the most substantial income 
producing rights that a common carrier can possess. [d. at 878 n.!, 438 N.E.2d at 353 n.!. 
8 [d. at 879, 438 N.E.2d at 353. 
9 !d. at 880, 438 N.E.2d at 353. 
10 [d. 
11 !d. Earlier the ICC had granted the defendant interstate charter rights which were 
revoked by the ICC after five months. Maddaloni had been paid the 5% commission during 
that five month period. [d. at 879-80, 438 N.E.2d at 353. 
12 [d. at 880, 438 N.E.2d at 353. After his discharge, Maddaloni sued, claiming he was 
discharged in bad faith by the defendant who sought to avoid the continued payment of 
commissions. [d. at 881, 438 N.E.2d at 354. Maddaloni at that time earned $250 weekly, 
received certain pension benefits and had the use of a car with all expenses paid. /d. at 882, 
438 N.E.2d at 355. 
13 [d. at 881-882, 884, 438 N .E.2d at 355 (citing Fortune v. National Cash Register Co., 373 
Mass. 96, 104-05, 364 N.E.2d 1251, 1257 (1977)). 
14 [d. at 884, 438 N.E.2d at 355. The Court concluded that Maddaloni's express contract 
with the defendant provided for the vesting of the commission. Id. Maddaloni had performed 
the services required for such commission payments. Id. at 883-84, 438 N .E.2d at 355. 
15 [d. at 884, 438 N .E.2d at 356. The commissions, however, had vested in Maddaloni for 
prior services he actually rendered. 
2
Annual Survey of Massachusetts Law, Vol. 1982 [1982], Art. 9
http://lawdigitalcommons.bc.edu/asml/vol1982/iss1/9
§ 6.2 CONTRACTS AND COMMERCIAL LAW 205 
will not be properly included in damages awarded for a breach of the 
employment contract. 16 
As in Fortune v. National Cash Register CO.,17 the Court in Maddaloni 
declined to speculate whether a good faith requirement is to be implied in 
every contract for employment at will. IS In both cases, the Court did award 
damages for the termination of an employment at will contract, but only to 
the extent of a dollar amount which could be specifically tied to actual past 
services rendered by the employee. The reluctance of the Court in Madda-
loni to award damages for lost wages and fringe benefits l9 indicates that 
neither Fortune nor Maddaloni should be viewed as other than a particular 
exception to the age-old Massachusetts rule that employment at will con-
tracts may be terminated with or without cause, by either party, at any 
time. 20 
§ 6.2. Sales - Buyer's Repudiation of Contract - Measure of Seller's 
Damages. In Massachusetts, the measure of damages recoverable by a 
seller where the buyer has repudiated the contract of sale is governed by 
chapter 106, section 2-708 of the General Laws. I Section 2-708(2) pre-
16 Id. The Court reserved for future determination whether public policy or statutory policy 
may ever mandate a different or additional measure of damages. Id. at 884 n. 7, 438 N .E.2d at 
356 n.7; see Frampton v. Central Ind. Gas Co., 260 Ind. 249, 297 N.E.2d 425 (1973) 
(employee's application for workmen's compensation benefit caused discharge); Nees v. 
Hocks, 272 Or. 210, 536 P.2d 512 (1975) (employee's acceptance of jury duty caused 
discharge). Generally such cases involve conduct of the employer which violates statutory 
policy. 
17 373 Mass. 96, 364 N.E.2d 1251 (1977). 
18 386 Mass. at 881, 438 N.E.2d at 354. 
19 Id. at 879, 438 N.E.2d at 353. 
20 The common law rule, as adopted in earlier Massachusetts case law, is that in the 
absence of an explicit contractual provision to the contrary, every employment is an employ-
ment at will, and either the employer or the employee is free to terminate the relationship at 
any time without notice. See, e.g., Linscott v. Millers Falls Co., 316 F. Supp. 1369 (D. Mass. 
1970), aff'd 440 F.2d 14 (1st Cir. 1971); Askivas v. Westinghouse, 330 Mass. 103, III N.E.2d 
740 (1953); Steranko v. Inoforex, 5 Mass. App. Ct. 253, 362 N.E.2d 222 (1979). The exception 
spelled out in Maddaloni seems to reaffirm the existence of the general rule. See 386 Mass. at 
879,438 N.E.2d at 353. Statutory enactments providing for specific reasons or standards for 
discharge of public employees are not relevant. See G.L. c. 31 § 41 (civil service employee 
dischargeable for "just cause"); G.L. c. 71 § 42 (public school teachers dischargeable for 
"good cause"). 
§ 6.2. 1 G.L. c. 106, § 2-708 states: 
Seller Damages for Non-acceptance or Repudiation. 
(I) Subject to subsection (2) and to the provisions of this Article with respect to proofof 
market price (section 2-723), the measure of damages for non-acceptance or repudia-
tion by the buyer is the difference between the market price at the time and place for 
tender and the unpaid contract price together with any incidental damages provided in 
this Article (section 2-710), but less expenses saved in consequence of the buyer's 
breach. 
3
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scribes a measure of damages that is to be used only when the recovery 
under section 2-708(1) would be "inadequate to put the seller in as good a 
position as performance would have done. "2 In the 1972 decision of 
Jericho Sash & Door Co., Inc. v. Building Erectors, Inc. 3 the Supreme 
Judicial Court outlined a formula to be used in determining damages under 
section 2-708(2). During the Survey year in Teradyne, Inc. v. Teledyne 
Industries, Inc. 4 the United States Court of Appeals for the First Circuit 
had an opportunity to apply section 2-708(2) and the Jericho Sash & Door 
formula. 
On July 23, 1976, the defendant Teledyne contracted with the plaintiff 
Teradyne to buy a T-347A transistor test system for $98,400, discounted to 
$97,416.5 Teradyne packaged the T-347A for shipment.6 Teledyne then 
repudiated the contract two days before the date of shipment. 7 Teradyne 
sold the T-347 A to another buyer for $98,400.8 Teradyne apparently would 
have made the alternative sale in addition to the intended sale to Teledyne 
were it not for Teledyne's repudiation. 9 Consequently, Teradyne lost the 
profit from one sale lo when it was entitled to the benefit of both sales. 11 
(2) If the measure of damages provided in subsection (1) is inadequate to put the seller in 
as good a position as performance would have done then the measure of damages is the 
profit (including reasonable overhead) which the seller would have made from full 
performance by the buyer, together with any incidental damages provided in this 
Article (section 2-710), due allowance for costs reasonably incurred and due credit for 
payments of proceeds of resale. 
2 See supra note 1. 
3 362 Mass. 871, 286 N.E.2d 343 (1972). 
4 676 F.2d 865 (lst Cir. 1982). 
sId. at 866. The agreement between the parties actually involved two contracts. The 
contract executed July 23, 1976 was modified by a later contract executed July 30, 1976, 
which, inter alia, provided the buyer with the discounted price. The retail price was $98,400. 
/d. 
6Id. 
7 /d. Teledyne offered to purchase a separate piece of equipment from Teradyne for 
$65,000 as a substitute. Teradyne refused to waive its remedies. /d. at 866, 870; see G.L. c. 
106, § 1-107. 
8 676 F.2d at 868. 
9 Id. Teradyne was a manufacturer-merchant seller which had the means and capacity 
to duplicate the T-347A for resale ("lost volume merchant seller"). /d.; see G.L. c. 106, 
§ 2-104; Note, A Radical Restatement of the Law of Seller's Damages: Sales Act and Com-
mercial Code Results Compared, 18 STAN. L. REv. 66 (1965). 
10 676 F.2d at 866-67. 
II A literal reading of section 2-708(2) would require the court to conclude that Teradyne 
was not entitled to the benefit of the second sale and that no damages were recoverable. 
Section 2-708(2) states, in part, that the seller must give the buyer "due credit for payments or 
proceeds of resale." It was universally accepted under judicial decision prior to the enactment 
of section 2-708(2), however, that a merchant seller who sells volume and standard goods is 
entitled to the profit claim for each sale. 676 F.2d at 868. 
4
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Teradyne brought suit in federal district court in Massachusetts. 12 Juris-
diction was based upon diversity of citizenship.u Accordingly, Massachu-
setts substantive law controlled. 14 Teledyne conceded that under the law of 
the Commonwealth, it breached its agreement to purchase the T-347A from 
Teradyne. '5 Furthermore, the parties agreed that section 106, section 
2-708(2) of the General Laws l6 and the formula expressed in Jericho Sash 
& Door Co., Inc. v. Building Erectors, Inc. '7 provided the proper measure 
of damages in the case before the court.IS The dispute concerned which 
direct cost variables should be deducted from Teradyne's lost gross profit in 
determining Teradyne's damages under section 2-708(2).19 
Teradyne contended that the proper measure of damages under 2-708(2) 
was the contract price minus ascertainable costs saved as a result of the 
buyer's breach.20 Teradyne measured its cost prices according to the 
Inventory Standards Catalogue,21 and determined a cost savings of 
$22,638.22 The company representative admitted, however, that the com-
pany had not included in the cost savings figure the labor costs of employ-
ees who tested, shipped, installed, serviced or performed warranty ser-
vices. 23 He also admitted that Teradyne had not included in the submitted 
cost savings figure an employee 12% fringe benefit applicable to all em-
ployee's labor costS.24 Teledyne asserted that a Teradyne 10-K report filed 
with the Securities & Exchange Commission was a better index than the 
12 Id. at 866. 
13 Id. Teradyne, Inc. is a Massachusetts corporation which contracted through a subsidiary 
defendant. Teledyne, Inc. is a California corporation. /d. 
14 See id. at 866-70. 
15 /d. at 869. 
16 See supra note 1. 
17 362 Mass. 871, 286 N.E.2d 343 (1972). See supra note 3 and accompanying text. 
18 676 F.2d at 869. Section 2-708(2) is the proper measure of damages only when recovery 
under section 2-708(1) would be "inadequate to put the seller in as good a position as 
performance would have done." See supra note 2 and accompanying text. The measure of 
damages under section 2-708( 1) is the difference between the market price, $98,400 in this 
case, and the unpaid purchase price, $97,415 in this case. Accordingly, Teradyne would have 
received virtually no recovery under section 2-708(1). The parties' agreement that section 
2-708(2) was the appropriate measure of damages in this case therefore was unquestionably 
legally correct. 
19 676 F.2d at 869. 
20 Id. at 867; see Jericho Sash & Door Co., Inc. v. Building Erectors, Inc., 362 Mass. 871, 
872, 286 N.E.2d 343, 344 (1972). 
21 676 F.2d at 867. The Inventory Standard Catalogue admittedly disclosed law inventory 
valuations and had been used for tax purposes. Id. 
22 Id. (direct labor costs of $3301, material charges of$17,045, sales commission of $492 and 
other expenses of $1800). 
23 Id. He also admitted that such costs would not be included in or treated by the company 
as overhead costs. Id. 
24 Id. 
5
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Catalogue figures. 25 The master appointed by the district court to review 
the case agreed with Teradyne's contentions, and concluded that under 
section 2-708(2) Teradyne should recover $75,392 in damages. 26 
On review, the federal court of appeals vacated the judgment of the 
district court.27 Under section 2-708(2), a seller is entitled to the profit it 
would have realized had the buyer fully performed the contract, including 
reasonable overhead. 28 Direct costs avoided by the seller as a result of the 
buyer's breach, however, must be subtracted from the measure of damages 
under section 2-708(2).29 The court of appeals concluded that the employee 
12% fringe benefit and the significant cumulative wages of testers, shippers, 
and other Teradyne employees, all of whom directly dealt with the T-347A 
equipment, were not overhead costs but rather were direct costs saved by 
Teradyne upon Teledyne's repudiation.30 Accordingly, the court of ap-
peals held that such amounts must be deducted from Teradyne's recov-
ery.31 The court remanded the case to the district court to determine the 
actual dollar value to be subtracted from Teradyne's gross profit in order to 
compute Teradyne's proper recovery under section 2-708(2).32 
25 !d. The I()'K report evidenced: 
Profit 9% 
Selling & Administrative Expense 26% 
Interest 1% 
Cost of Sales & Engineering 64% 
26 Id. The master attributed a savings of $22,638 to Teradyne from Teladyne's breach. To 
this, he added the discount of $984 provided to Teledyne, and then subtracted the $614 cost to 
Teradyne for repackaging and reassembling. The master thereby arrived at a total figure of 
$23,008 to be deducted from Teradyne's gross profit, the contract price of $98,400, in 
determining Teradyne's damages under section 2-708(2), accounting for his conclusion of 
$75,392 as the proper amount of damages attributable to Teledyne's breach. !d. at 866; see 
G.L. c. 106, §§ 2-708(3), 2-710. The master declined to deduct further from the $75,392 
damage figure because of Teledyne's offer to buy the $65,000 Field Effects Transistor System 
("FETS") which Teradyne refused. 676 F.2d at 866. The court of appeals later concluded 
that Teledyne's offer to buy the FETS on the condition that Teradyne waive its profit-loss 
claim was not available to Teledyne to reduce damages. Teradyne was not obligated to 
mitigate or minimize damages where the offer of Teledyne was so conditioned. !d. at 870; see 
5 A. CORBIN, CONTRACTS § 1043, at 274 (2d ed. 1964). 
27 676 F.2d at 870. 
2. G.L. c. 106, § 2-708(2); see 676 F.2d at 869 n.4; Robbin Hope Industries, Inc. v. J.A. 
Sullivan Corp., 1980 Mass. Adv. Sh. 2229,413 N.E.2d 1134 (1980); F.A. Bartlett Tree Expert 
Co. v. Harney, 308 Mass. 407, 412, 32 N.E.2d 237, 239 (1941). 
29 See supra note 28. 
30 676 F.2d at 867. The court refused to distinguish between employees who actually built 
the machine and those whose work efforts were directly connected to its sale, delivery and 
warranty. Nor did the court accept the argument that, because the shipper was involved each 
day in several shipments of machines, one or more shipments were irrelevant or incidental.!d. 
at 867, 870. 
31 Id. at 870. 
32 !d. The court of appeals did conclude, however, that the master's use of the Catalogue to 
determine reliable costs saved, rather than the I()'K report of the Securities & Exchange 
Commission, was not clearly erroneous. Id. at 869-70. 
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§ 6.3. Negotiable Instrument - Mistaken Payment by Bank - Damages 
- Burden of Proof - Subrogation. During the Survey year in Siegel v. 
New England Merchants National Bank! the Supreme Judicial Court was 
asked to define the prospective rights of a customer and his payor bank 
where the payor bank paid a post-dated check in advance of such date and 
debited the customer's account. On September 14, 1973 David Siegel,2 a 
customer of the defendant bank, drew and issued a check for $20,000, 
payable November 14, 1973, to the payee Peter Peters. 3 Peters immedi-
ately deposited the check in his bank which, through the collection process, 
presented the check to the defendant for payment.4 The defendant bank 
overlooked the date on the check, and on September 17, paid it and debited 
its customer's account. 5 In late September, Siegel discovered that this 
check had been paid when another check he had drawn and presumably 
issued6 was dishonored. Siegel duly notified the defendant that the check 
had been post-dated, that he wanted payment of the check stopped, and 
that he wanted his account credited in the amount of $20,000.7 The trial 
judge entered a $20,000 judgment for Siegel on his claim and dismissed the 
defendant bank's counterclaims.8 
Both plaintiff and defendant agreed that the defendant should not have 
paid the post-dated check drawn on it. 9 Clearly the defendant could only 
pay a check drawn by its customer which was properly payable. The 
post-dated check was not properly payable on the date the bank paid it.!O 
The central issue before the Court was whether the defendant's wrongful 
act in paying the $20,000 post-dated check and debiting its customer's 
account automatically foreclosed any defense the defendant bank might 
§ 6.3. 1 386 Mass. 672,437 N.E.2d 218 (1982). 
2 Subsequent to trial, Siegel died and his executrix was made a party. [d. at 672 n.l, 437 
N.E.2d at 218 n.!. The plaintiff is referred to throughout, however, as simply "Siegel." 
3 [d. at 673, 437 N.E.2d at 220. The bank's action against Peter Peters resulted in a 
judgment for the bank against Peters for $20,000. Peters did not appeal. [d. at 674 n.3, 437 
N.E.2d at 220 n.3. 
4 [d. at 673, 437 N .E.2d at 220. 
5/d. 
6 It is reasonable to assume that the dishonored check had been issued to another payee. 
Consequently this check would not have been owned by Siegel but by the unknown payee or 
other holder. 
7 386 Mass. at 673, 437 N.E.2d at 220. Whether or not the plaintiff's order to stop payment 
came too late and was ineffective did not concern the Court. The stop payment order played 
no part in the Court's decision. [d. at 674 n.2, 437 N.E.2d at 220 n.2. The trial judge found 
that Peters had not paid back any money to Siegel. If such were true, the issue before the 
Court might have been moot or at least modified to the extent of recoverable damages. [d. at 
674, 437 N.E.2d at 220. 
8 /d. at 674, 437 N.E.2d at 220. 
9 [d. at 675, 437 N .E.2d at 220. 
10 [d. at 675, 437 N.E.2d at 224; see G.L. c. 106, § 3- 114; see also Smith v. Gentilotti, 371 
Mass. 839, 359 N.E.2d 953 (1977). 
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have against its customer to prove the customer did not suffer any actual 
10SS.11 
Assuming that Siegel did owe Peters the $20,000, the defendant's honor-
ing of the post-dated check may have discharged such debt. The Court 
recognized that if Siegel owed the money to Peters, and if the debt had 
been discharged by payment of the check, Siegel's recovery of $20,000 from 
the defendant would constitute unjust enrichmentY He would no longer 
owe Peters $20,000 and his bank account would not have been debited in 
that amount. 13 Chapter 106, section 4-407 of the General Laws specifically 
provides that a payor bank may be subrogated to the rights 14 of the drawer 
(its customer), the payee (or other holder) or a holder in due course, if it 
mistakenly honors a check over a stop payment order, even if the stop 
payment order was received in sufficient time in which to act. IS It also 
provides that if the bank has paid the check "under circumstances giving a 
basis for objection by the drawer ... , to prevent unjust enrichment and 
only to the extent necessary to prevent loss to the bank by reason of its 
payment of the item the payor bank shall be subrogated to the rights ... " of 
numerous parties. 16 The defendant bank in Siegel, based on the potential 
risk of unjustly enriching its customer, had asserted the subrogation claim 
of Peters, the payee, as a counterclaim against SiegelY The bank was of 
course entitled under section 4-407 to assert its subrogation rights against a 
customer who brought suit for wrongful debit. 18 At trial, however, neither 
Siegel nor the bank had introduced evidence concerning Peters' rights 
against Siegel. I9 
Because the evidence on the actual loss, if any, suffered by Siegel was 
inadequate, burden of proof became a crucial issue. The Court had to 
decide whether the customer was obligated to prove his loss or if instead it 
was the burden of the bank to prove that its customer did not suffer any 
[[ 386 Mass. at 675, 437 N.E.2d at 224. Siegel contended that, on these facts, the Court 
should automatically grant him judgment for $20,000 because he lost $20,000 from his account. 
The bank was his debtor to that extent prior to payment of the check. !d. 
[2 [d. 
[3 See G.L. c. 106, §§ 3-601(1)(a), 3-603(1). The initial delivery (issuance) of the check is 
conditional payment by Siegel. G.L. c. 106, § 3-802(1)(b). Normally, payment of the check 
discharges the underlying indebtedness between drawer and payee. 
[4 386 Mass. at 676, 437 N .E.2d at 221-22. The bank is subrogated to the rights of prior 
check holders, including the payee's rights on the check or under the underlying transac-
tion out of which the check was issued. See G.L. c. 106, § 4-407; see also G.L. c. 106, 
§ 3-102(1)(a). 
[5 G.L. c. 106, § 4-407 (subrogation rights); see G.L. c. 106, § 4-403 (stop payment rights). 
[6 G.L. c. 106, § 4-407. 
[7 386 Mass. at 676, 437 N.E.2d at 222. 
[8 [d.; see Univ. C.I.T. Credit Corp. v. Guaranty Bank & Trust Co., 161 F. Supp. 790, 794 
(D. Mass. 1958). 
[9 386 Mass. at 677, 437 N.E.2d at 222. 
8
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loss.20 Section 4-407 fails to respond to that question. The Court therefore 
compared section 4-403(3) which provides that where improper payment 
over a stop payment order is alleged, the burden is on the customer of the 
bank to prove his lossY Acknowledging that the case before it did not 
involve the issue of improper payment, the Court reasoned that a parallel to 
section 4-403 could still be drawn based on the purpose that section held in 
common with section 4-407 of avoiding unjust enrichment. 22 Reasoning by 
analogy, the Court read the provision of section 4-403(3) into section 4-407, 
and concluded that the plaintiff Siegel had the burden to prove his loss.23 
The customer knows best whether he has valid defenses against the party 
with whom he dealtY The customer is therefore required to prove any 
facts which might demonstrate an actualloss. 25 
Because no evidence was introduced at trial regarding whether Siegel 
owed money to Peters or had a valid defense to Peters' claim, the Court 
vacated the judgment and remanded the case to the trial court. 26 The 
Court's decision leaves Siegel with a $20,000 claim against his bank for 
paying a check not properly payableY Siegel must prove the facts estab-
lishing his loss. His bank is entitled to assert any available subrogation 
rights which the payee of the check, Peters, may have against Siegel, on or 
off the check. 28 The bank is required to prove that Peters was a holder of 
the check.29 Siegel has the burden of proving defenses valid against the 
20 386 Mass. at 677, 437 N.E.2d at 223. 
21 /d. 
22 /d. 
23 /d. at 678, 437 N .E.2d at 223. 
24 /d. The language of the opinion makes it clear that the burden of proof imposed upon the 
bank's customer is imposed whether the bank asserts the SUbrogation of the payee or subse-
quent holders. 
25 /d. at 679, 437 N.E.2d at 223. The Court points out that certain courts have sought to 
harmonize section 4-403(3) with sections 4-401(1) and 4-407 in terms of shifting the burden of 
production and persuasion. Thus, when a bank pays over a stop payment order, there is 
established a prima facie case for recovery by the customer. The bank then must show the 
customer suffered no loss or owed the money to the holder. If the bank does so, then the 
customer must prove a valid defense to the payee or other holder. The Supreme Judicial Court 
refused to accept such reasoning. /d. at 679 n.8, 437 N.E.2d at 223 n.8; compare Thomas v. 
Marine Midland Tinkers National Bank, 86 Misc.2d 284, 290-91, 381 N.Y.S.2d 797, 802 
(N.Y. Sup. Ct. 1976). 
26 386 Mass. at 681, 437 N.E.2d at 224. 
27 The commercial code comments state that the bank which improperly pays a check over 
a stop payment is prima facie liable to its customer. See G.L. c. 106, § 4-407 com-
ment 1. 
28 The bank may assert subrogation rights, either on or off the check, on the underlying 
transaction out of which the check was issued. 386 Mass. at 681, 437 N .E.2d at 222-23; see 
G.L. c. 106, § 3-413(20). 
2. See G.L. c. 106, §§ 1-201(1)(a), 1-201(20), 3-202( I). The bank's argument that it became 
a holder in due course when it paid the check was meritless. Payment of the check is not 
negotiation (section 3-202) nor can the bank be treated as a person in possession of an 
9
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payee on or off the instrument arising out of the underlying transaction 
from which the check was issued. 
The Court's conclusions in Siegel are reasonable. Moreover, the decision 
provides a useful analysis of the relationship between section 4-407 and 
4-403 of the Massachusetts commercial code. The Court's statements on 
allocation of the burden of proof and rights of subrogation in cases involving 
the mistaken payment by a bank of a post-dated check provide the practic-
ing attorney with rules of law not previously posited in the Commonwealth 
with any degree of certainty. 
§ 6.4. Negligent Failure to Procure Insurance - Rights of Intended Third 
Party Beneficiary. During the Survey year in Rae v. Air Speed, Inc. 1 the 
Supreme Judicial Court considered the liability of an insurance agent or 
broker who negligently fails to fulfill a contractual obligation to obtain 
insurance for the benefit of a party other than the insured. The question of 
whether such a potential beneficiary could sue the agent or broker directly 
presented an issue of first impression in Massachusetts. 2 Specifically, the 
Rae Court examined the situation where an insurance agent contracts with 
an employer to provide insurance coverage on behalf of the employer for 
the benefit of an employee, and then negligently fails to obtain such 
coverage. The Court determined that in such circumstances, the em-
ployee3 can sue the insurance agent directly, and can recover under either 
a tort theory or under a contract theory as an intended third party ben-
eficiary. 
Thomas Rae, an employee of Air-Speed, Inc., died in the crash of an 
airplane owned by Executive Airlines, Inc. ("Executive") and leased to 
Air-Speed.4 Rae's wife, on her own behalf and as administratrix of the 
estate of Thomas Rae, brought suit against Executive, Air-Speed, and 
Hansman, McAroy & Co., Inc. ("Hansman").5 The plaintiff alleged that 
Hansman, as an insurance agent and broker, had contracted with Air-
Speed in early 1977 to provide worker's compensation coverage for the 
instrument issued or endorsed to it under section 1-201 (2) (definition of holder). One must first 
be a holder before one can be a holder in due course. 
§ 6.4. I 386 Mass. 187,435 N.E.2d'628 (1982). 
2 The Court noted that although the right of the potential insured to sue in these circum-
stances is well settled, see Rayden Engineering Corp. v. Church, 337 Mass. 652, 660, 151 
N.E.2d 57, 62-63 (1958), it could find no prior Massachusetts case "in which a potential 
beneficiary ... sued an insurance agent directly for failure to procure a policy of insurance 
under which the potential beneficiary would have been able to recover if the policy had been 
procured." 386 Mass. at 192, 435 N.E.2d at 631 (emphasis added). 
3 In Rae, the employee was deceased, and the Court actually considered the right of his 
estate and spouse to bring suit. See infra notes 4-5 and accompanying text. 
4 386 Mass. at 188, 435 N.E.2d at 629. 
5 [d. 
10
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benefit of Air-Speed's employees. 6 She further alleged that Hansman noti-
fied Air-Speed that such coverage was in effect as of July 14, 1977, but that 
prior to the date of her husband's accident Hansman failed to forward 
premium payments to the insurer, thereby leaving her husband without 
coverage at the time of his death. The plaintiff claimed a right of recovery 
both in tort, based on the asserted negligence of Hansman in failing to 
forward the premium amounts, and in contract, based on the contention 
that she and her deceased husband, Thomas Rae, were intended ben-
eficiaries under the contract between Hansman and Air-Speed capable of 
suing Hansman directly for breach.7 Hansman filed a motion to dismiss, 
claiming that it owed no duty to the decedent, and that the decedent and 
his widow were not beneficiaries capable of recovering under any contract 
between Hansman and Air-Speed.s The trial court dismissed the plaintiff's 
claims against Hansman, without leave to amend her complaint.9 The 
Supreme Judicial Court accepted the case on direct appeal on its own 
motion. 10 
The Court first reviewed the plaintiff's negligence claims." The Court 
acknowledged a "well settled rule" that an insurance agent or broker who 
negligently fails to procure insurance for another is liable for any resultant 
damage.'2 Accordingly, the Court noted, Massachusetts law permits a 
potential insured, such as Air-Speed, to recover in tort from the negligent 
agent. 13 The Court recognized, however, that no Massachusetts decision to 
date had considered whether a potential beneficiary such as the plaintiff 
had the same recourse available to her against the insurance agent. 14 The 
Rae Court concluded that it would extend the right to recover to potential 
beneficiaries. 15 The Court rejected the argument that the agent owed no 
duty to such beneficiaries, stating that it could often be forseeable that the 
agent's negligent failure to obtain the insurance coverage would cause 
harm to the beneficiary as well as the insured. 16 The Court referred to 
recent Massachusetts decisions which demonstrated an evolution ofthe law 
6 [d. at 188-90, 435 N.E.2d at 629-30. 
7 /d. 
B [d. at 190, 435 N.E.2d at 630. 
9 [d. 
10 [d. 
11 /d. at 192-93, 435 N .E.2d at 631-32. 
12 [d. at 192, 435 N.E.2d at 631 (citing Annot., 64 A.L.R.3d 398, 404, 410 (1975». 
13 [d. (citing Rayden Engineering Corp. v. Church, 337 Mass. 652, 660, 151 N.E.2d 57, 
62-63 (1958». 
14 [d. The Court observed that the plaintiff, as the dependent of the deceased employee 
(her husband), was an intended beneficiary of the contract for worker's compensation 
insurance between Air-Speed and Hansman. [d. at 195-96, 435 N .E.2d at 633. 
IS [d. at 193, 435 N .E.2d at 632. 
16 [d. 
11
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of negligence in the Commonwealth consistent with the rule announced in 
Rae. 17 The Court therefore found that the plaintiff should be allowed to 
amend her complaint because the harm she alleged might well be a forsee-
able result of Hansman's failure to obtain the insurance coverage in ques-
tion.t 8 
The Court next addressed the plaintiff's contract claim.t9 For the 
purposes of this claim, the Court assumed the existence of a valid contract 
between Air-Speed and Hansman.2o The issue, the Court observed, was 
whether the plaintiff and the decedent were intended third-party ben-
eficiaries under the contract who could sue Hansman directly for breach 
even though they had not contracted with Hansman and were not credi-
tors of Air-Speed.21 The Court noted that under prior Massachusetts 
decisions the right to recover under a contract had been limited to actual 
parties to the agreement and .. creditor type" third-party beneficiaries. 22 
The Court observed that the decedent and the plaintiff did not fit in either 
of those two categories.23 The Court then focused its attention on section 
302 of the Restatement (Second) of Contracts.24 Section 302, the Court 
indicated, espoused a somewhat broader rule than Massachusetts deci-
sionallaw.2s In addition to a "creditor beneficiary," section 302 recog-
nizes a beneficiary to whom the promisee intends to give the benefit of the 
promised performance as a party who can sue on the contract. 26 The Rae 
Court expressly adopted section 302 as the new rule of the Common-
wealth. 27 The Court then found that under the contract in the case before 
it the plaintiff and her deceased husband were within the latter class of 
third party beneficiaries recognized under section 302.28 This was true, 
according to the Court, because the promisee, Air-Speed, intended to give 
the benefit of the promised performance under its contract with Hansman, 
coverage under worker's compensation insurance, to its employee 
Thomas Rae and his dependents.29 Furthermore, the Rae Court applied 
17 Id. at 192-93,435 N.E.2d at 631-32 (citing McDonough v. Whalen, 365 Mass. 506, 313 
N.E.2d 435 (1974); Craig v. Everett M. Brooks Co., 351 Mass. 497, 222 N.E.2d 752 (1967». 
18 Id. at 193, 435 N.E.2d at 632. 
19 Id. at 193-96, 435 N.E.2d at 632-33. 
20 Id. at 194, 435 N.E.2d at 632. 
21 Id. at 194-95, 435 N.E.2d at 632. 
22 Id. at 194, 435 N.E.2d at 632; see Choate, Hall & Stewart v. SCA Services Inc., 378 
Mass. 535, 536, 392 N.E.2d 1045, 1046 (1979). 
23 386 Mass. at 194, 435 N.E.2d at 632. 
24/d. 
25 Id. 
26 Id.; see REsTATEMENT (SEcOND) OF CONTRACTS § 302(1)(b). 
27 386 Mass. at 195,435 N.E.2d at 632-33. The Rae Court also cited Brewer v. Dyer, 61 
Mass. (7 Cush.) 337, 340 (1851), in support of its newly adopted rule. 
28 386 Mass. at 195-96, 435 N.E.2d at 633. 
29 Id. 
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its new rule "retroactively" to the case before it. 30 The Court stated that 
this result was justified in light of its prior decisions predicting the even-
tual adoption of the rule of section 302.31 
In conclusion, the Court made some general observations about the 
plaintiff's claim which it had just recognized as stating valid causes of 
action. First, the Court stated that the plaintiff "stands in the shoes" of 
Air-Speed in enforcing the contract under a third-party beneficiary 
theory.32 Therefore, any defense which Hansman would have against 
Air-Speed will be available to Hansman in the plaintiff's contract ac-
tion.33 Furthermore, the Court remarked, the plaintiff's potential recov-
ery "is limited by the amount she proves that she would have recovered if 
Hansman had performed its obligations under the contract and Rae's 
decedent had been covered by a worker's compensation policy at the time 
he died. "34 While the plaintiff will have both the negligence and the 
contract theories available to her, she is precluded from obtaining a 
double recovery. 35 Finally, the Court remanded the decision to the trial 
court for appropriate amendments to the complaint and further proceed-
ings consistent with the new rule of law enunciated in the opinion.36 
The Rae decision is a highly significant development in the area of tort 
as well as contract law in the Commonwealth. The Court made it clear 
that insurance agents and brokers may now be held liable to potential 
beneficiaries as well as to the insured for harm caused by their negligent 
failure to arrange insurance coverage for the insured. The Court's holding 
on the negligence question is a welcome answer to a question which had 
not previously been addressed in the Commonwealth. The Rae decision 
also breaks new ground in the area of the rights of third-party beneficiaries 
in Massachusetts. The Court adopted the broad rule of section 302 of the 
Restatement (Second) of Contracts, thereby expanding the class of non-
parties eligible to sue on a contract in Massachusetts. Nevertheless, it 
cannot be said that the results of the Rae decision were unexpected. As the 
Rae Court itself noted, "the handwriting has long been on the wa11."37 
§ 6.5. Ownership of Motor Vehicle - Transfer of Title - Insurance 
Contract - Condition Precedent to Recovery Under Liability Policy. Dur-
ing the Survey year in Fireman's Fund Ins. Co. v. Blais l the Massachu-
30 /d. at 195, 435 N.E.2d at 633. 
31 [d. 
32 [d. at 196, 435 N .E.2d at 633. 
33 [d. 
34 /d. 
35 [d. 
36 [d. at 191, 193, 196, 435 N.E.2d at 630-33. 
37 /d. at 195, 435 N .E.2d at 633. 
§ 6.5. 1 14 Mass. App. Ct. 254, 438 N.E.2d 360 (1982). 
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setts Appeals Court considered the obligation of an insured to maintain a 
minimum amount of primary liability insurance under a contract for 
excess coverage on an automobile. As a preliminary matter, the Blais 
court had to determine ownership of the motor vehicle in question. The 
court discussed the implications of transfer of title to a motor vehicle 
under chapter 106, section 2-401(3)(a), and chapter 90D, section 15 of the 
General Laws. The Court then addressed the insurance issue, and con-
cluded that where a minimum amount of primary coverage is made a 
condition precedent to the contract for excess liability insurance, failure 
to procure the minimum amount will render the contract for excess 
coverage void. 
In Blais, Nur-Rest, Inc. owned a station wagon covered by two insur-
ance policies. 2 The first policy issued by Fireman's Fund provided liabil-
ity coverage to $100,000. 3 The policy contained the statutorily required 
clause terminating insurance coverage upon sale or transfer of the insured 
vehicle.4 The other policy, issued by Insurance Co. of No. America 
(INA), afforded the insured excess insurance coverage up to $1,000,000 
for losses over $300,000.5 The latter policy included a provision wherein 
the insured agreed to maintain a primary limit of $300,000 per occurrence, 
per person.6 The INA policy also provided that no action would lie against 
INA "unless as a condition precedent thereto," the insured shall have 
been in full compliance with all the terms of the INA policy.7 
The defendant Douglas Blais, an employee of Nur-Rest, Inc., generally 
was authorized to use the station wagon.s In March of 1976, Nur-Rest, 
Inc. agreed to sell the vehicle to Blais. 9 The sales price was the outstand-
ing balance Nur-Rest, Inc. owed the Attleboro Trust Co. which held a 
security interest in the car. 10 On April 1, 1976, Blais executed a security 
agreement and note for $1321.08 to the bank.11 The note of Nur-Rest, Inc. 
was cancelled and delivered to Blais who placed it in the office drawer of 
Thibeault, a representative of Nur-Rest, Inc. 12 Nur-Rest, Inc. did not 
execute an assignment of title to the station wagon and did not deliver the 
2 [d. at 255-56, 438 N .E.2d at 362. 
3 [d. at 256, 438 N.E.2d at 362. 
4 [d. See G.L. c. 175, § 113A(a)(A). 
5 14 Mass. App. Ct. at 256, 438 N .E.2d at 362. Thibeault, a principal shareholder and a 
representative of Nur-Rest, Inc., erroneously believed the INA excess policy covered 
liability claims in excess of $100,000. /d. 
6 [d. 
7 /d. 
8 [d. 
9 [d. at 256-57, 438 N.E.2d at 362. 
10 [d. 
11 [d. at 257, 438 N.E.2d at 362. 
12 [d. 
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vehicle's title certificate to Blais or to the Registrar of Motor Vehicles.B 
Blais took possession of the automobile, retained Nur-Rest Inc.'s license 
plates, did not obtain automobile insurance coverage and did not register 
the vehicle in his name. 14 
On April 3, 1976, Blais, while operating the wagon, struck Carl Weber, a 
minor, causing injury. IS Weber, by his father and next friend, instituted a 
suit in tort against both Blais and N ur-Rest, Inc. 16 Thereafter, Fireman's 
Fund and INA instituted an action for declaratory judgment, seeking to 
determine whether Nur-Rest, Inc. was the owner ofthe wagon on April 3, 
1976, and, if so, whether the Fireman's Fund policy and the INA policy 
could be applied to Weber's claimsY The trial judge held that Nur-Rest, 
Inc. was the owner of the vehicle on the date of the accident, but because 
of Nur-Rest, Inc.'s failure to maintain $300,000 of primary coverage, the 
INA policy could not be applied to the injury in question. ls The Appeals 
Court affirmed.19 
The Appeals Court first considered the issue of ownership of the motor 
vehicle on April 3, 1976.20 The court determined that under chapter 106, 
section 2-401(3)(a) of the General Laws, title for the automobile would 
not pass until the document oftitle was delivered to the new owner.21 The 
court found that section 2-401(3)(a) was clearly applicable to the facts 
before it; delivery was to be made without moving the goods.n Accord-
ingly, absent an explicit agreement between the seller and the buyer 
providing otherwise, title would pass at the time the documents of title 
were delivered. 23 Moreover, the court stated, chapter 90D, section 15 of 
the General Laws buttressed the result indicated by the provisions of the 
commercial code.24 Section 15 requires the seller of a motor vehicle to 
transfer the certificate of title to the purchaser or the Registrar of Motor 
Vehicles and to execute an application for a new certificate of title upon or 
promptly after delivery of the vehicle.2s Section 15 further states that 
"[e]xcept ... as between the parties, a transfer by an owner is not 
effective until the provisions of this section ... have been complied with 
13 Id. at 257-58, 438 N.E.2d at 362. 
14Id. 
IS Id. at 255, 257-58, 438 N.E.2d at 361-62. 
16 Id. at 255, 438 N.E.2d at 361. 
17Id. 
18Id. 
19Id. 
20 Id. at 258-61, 438 N.E.2d at 363. 
21 Id. at 259, 438 N.E.2d at 363. 
22 Id. 
23 Id. 
24 Id. 
2S Id. at 259-60, 438 N.E.2d at 363. 
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."26 On the basis of its interpretation of the commercial code and 
section 15, the Appeals Court concluded that, because Nur-Rest, Inc. had 
neither transferred the certificate of title for the vehicle nor executed an 
application for a new certificate as of April 3, 1976, Nur-Rest, Inc. still 
owned the vehicle on that date.27 
The court's application of section 2-401(3)(a) of the commercial code in 
Blais could reasonably be questioned. It is at least arguable that the 
ownership question before the court would have been more properly 
resolved under section 2-401(2) where the title to goods passes when the 
seller has physically delivered the goods to the buyer. 28 Because the 
parties believed that title to the automobile had passed and because Blais 
had physical possession of the car, it can reasonably be argued that title 
had already passed. This is true even though a document of title is to be 
delivered at a different time.29 The court's alternative reliance on chapter 
90D, section 15 of the General Laws, however, makes it uncertain 
whether reference to this different provision of the commercial code would 
change the ultimate conclusion that Nur-Rest, Inc. still owned the vehicle 
on April 3, 1976. 
Because Nur-Rest, Inc. still owned the vehicle on April 3, 1976, the 
court observed, it was clear that the Fireman's Fund policy could be 
applied to the injuries suffered by Carl Weber as a result of the accident 
on that date. 30 As to coverage under the INA policy, however, the court 
affirmed the trial judge's determination that the excess coverage insur-
ance policy issued by INA was rendered void by Nur-Rest Inc.'s failure to 
maintain the primary minimum coverage with Fireman's Fund of $300,000 
per person, per occurrence.31 Whether contractual language operates as a 
condition precedent or otherwise is a question of law for the court.32 The 
court reviewed the explicit language contained in the INA insurance 
policy to determine whether it could reasonably be construed to require, 
as a condition precedent to the issuance of the INA policy, Nur-Rest, 
Inc. 's maintenance of the $300,000 primary insurance coverage.33 The 
court concluded that the explicit language in INA's insurance policy 
demonstrated that the insured's agreement to provide the $300,000 pri-
mary insurance coverage related essentially to INA's decision to issue its 
policy and that that term of the policy was made a condition precedent to 
26 G.L. c. 9OD, § 15(e), quoted in 14 Mass. App. Ct. at 259-60, 438 N.E.2d at 363. 
27 14 Mass. App. Ct. at 261, 438 N.E.2d at 362. 
28 See G.L. c. 106, § 2-401(2). 
29 See id. 
30 14 Mass. App. Ct. at 261, 438 N.E.2d at 363. 
31 [d. at 261-62, 438 N.E.2d at 363. 
32 [d. 
33 [d. at 262, 438 N.E.2d at 363. 
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recovery under the INA policy.34 Nur-Rest, Inc. 's failure, albeit innocent, 
to maintain the primary $300,000 liability insurance coverage with Fire-
man's Fund rendered void INA's excess-coverage insurance policy. 
STUDENT COMMENTSt 
§ 6.6. Forfeiture of Deferred Compensation Provisions in Employment 
Contracts. * In the interest of retaining a highly valued employee, an 
employer might enter into an agreement with that employee which would 
make it economically unfavorable for the employee to leave his current 
employer to work for a competitor. This agreement applies what are called 
"golden handcuffs" by offering the employee certain deferred compensa-
tion which will be forfeited if the employee jumps to the competition in 
violation of the terms of the agreement. During Survey year, in Kroeger v. 
The Stop & Shop Companies, Inc., 1 the Massachusetts Appeals Court was 
faced with a situation where Stop & Shop sought to enforce such a forfei-
ture provision against an employee who, rather than jumping to the compe-
tition in preference over his former employment, had been involuntarily 
discharged by Stop & Shop through no fault of his own, and then had taken 
a job with a competitor of theirs. 2 
Until recently, the apparent rule in Massachusetts was that forfeiture for 
competition provisions would be unconditionally enforced.3 The rule was 
altered, however, by the Supreme Judicial Court in Cheney v. Automatic 
Sprinkler of America. 4 In Cheney, the Court held that the enforcement of 
forfeiture for competition clauses would be held to the same standard of 
reasonableness as is applied to the enforcement of covenants not to com-
pete,S and that even when the non-competition component of the provision 
was reasonable, the amount of the resultant forfeiture was subject to mod-
ification if it was overly burdensome.6 In Kroeger, the Appeals Court was 
34 Id. 
t John J. Aromando, Robert L. Miskell, Jane E. Stiles, Christopher R. Vacarro. 
* JOHN J. AROMANOO, staff member, ANNUAL SURVEY OF MASSACHUSETTS LAW. 
§ 6.6. 1 13 Mass. App. Ct. 310, 432 N.E.2d 566 (1982). 
2 Id. at 31>-15, 432 N.E.2d at 568-69. 
3 See Flynn v. Murphy, 350 Mass. 352, 353, 215 N.E.2d 109, 110 (1966); Union Central 
Life Ins. Co. v. Coolidge, 357 Mass. 457, 459, 259 N.E.2d 188, 189 (1970) (rule of law 
recognized but found inapplicable to the facts). 
4 377 Mass. 141, 385 N .E.2d 961 (1979). For a full discussion of the Cheney case, see 
Sherry, Contracts and Commercial Law, 1979 ANN. SURV. MASS. LAW. § 10.3, at 307-12. 
5 377 Mass. 141, 147, 385 N.E.2d 961, 965 (1979). Enforcement of a covenant not to 
compete will be reasonable only to the extent necessary to protect a legitimate business 
interest. See New England Canteen Services, Inc. v. Ashley, 372 Mass. 671, 67>-74, 363 
N.E.2d 526, 528 (1977); Marine Contractors Co. v. Hurley, 365 Mass. 280, 287-88, 310 N.E.2d 
915,920 (1974); All Stainless, Inc. v. Colby, 364 Mass. 773, 777-78, 308 N.E.2d 481, 483 
(1974). See infra notes 21-34, 75-79 and accompanying text. 
6 377 Mass. 141, 147-48,385 N.E.2d 961, 965 (1979). 
17
Callahan: Chapter 6: Contracts and Commercial Law
Published by Digital Commons @ Boston College Law School, 1982
220 1982 ANNUAL SURVEY OF MASSACHUSETTS LAW § 6.6 
required to interpret and apply the general principles enunciated in the 
Cheney decision to determine to what extent to enforce a forfeiture for 
competition clause when it was the employer, rather than the employee, 
who initiated the chain of events leading to the employee's departure and 
subsequent employment with a competing business. 
Robert Kroeger was a successful employee of The Stop & Shop Com-
panies.7 In 1961, after a substantial period of climbing through the corpo-
rate ranks at Stop & Shop, Kroeger was in a position to request a deferred 
compensation agreement from his employers.s Stop & Shop obliged 
Kroeger, but made the agreement subject to a forfeiture provision whereby 
Kroeger would lose the promised compensation if he left Stop & Shop and 
worked for a competing business east of the Mississippi at any point in time 
for as long as he lived.9 While Kroeger's current compensation was in no 
way reduced due to his obtaining this arrangement, it is apparent that the 
deferred benefits were intended as compensation for services to be ren-
dered by Kroeger, and were not a gratuity. 10 
Kroeger's success continued until 1971, by which time he was a vice 
president with substantial responsibilities. 11 At that time, however, a new 
president took over at Stop & Shop.12 A basic ideological conflict created 
friction between Kroeger and his new superior.n Kroeger was asked to 
depart, and did in fact leave.J4 Upon a request from his employer, 
Kroeger signed a letter confirming the forfeiture provision of the agree-
ment governing the deferred benefits promised him by Stop & Shop.IS 
Within six months, Kroeger found new employment as a vice president 
with an Ohio company which owned a subsidiary, P & C Supermarkets, 
Inc. 16 In his new position Kroeger had responsibility for about 300 stores, 
with locations in New York, New Hampshire, Vermont, and Massachu-
7 13 Mass. App. Ct. at 311,313,432 N.E.2d at 567, 568. 
8/d. 
9 Id. at 311 & n.l, 3 B·14, 432 N .E.2d at 567 & n.l, 568-69. Specifically, the agreement 
provided that after leaving Stop & Shop, Kroeger, for so long as he lived, could not have an 
interest in excess of $100,000 in, or be an officer, director, partner, trustee, proprietor, or 
employee of, any business located in any state east of the Mississippi River, except for Florida, 
Georgia, Alabama, Mississippi, and Louisiana, which was substantially similar to Stop & 
Shop's business at the end of his employment. This restraint was expanded in 1969 to cover 
Stop & Shop's entrance into the discount department store field.ld. at 311 n.l, 432 N.E.2d at 
567 n.!. 
10 Id. at 314, 320 n.9, 321 n.lO, 432 N.E.2d at 569,572 n.9, 573 n.lO. 
II Id. at 314, 432 N.E.2d at 569. 
12 Id. 
13 Id. 
14 Id. 
15 Id. 
16·ld. 
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setts.J7 Stop & Shop had stores in all of New England, New York and 
New Jersey.IS Kroeger's employment with P & C Supermarkets, Inc. 
violated the non-competition restraints of the deferred compensation 
agreement, and Stop & Shop therefore claimed that Kroeger had forfeited 
any right to that money under the terms of the agreement. 19 The issue 
addressed by the Appeals Court was the reasonableness of that forfeiture 
provision which Stop & Shop sought to enforce.2o 
The Kroeger court began its examination with the inquiry of whether 
the non-competition restraint imposed upon Kroeger by the forfeiture 
provision21 was reasonably related to the protection of a legitimate busi-
ness interest of Stop & Shop. 22 This inquiry entailed the initial step of 
determining what, if any, legitimate business interests Stop & Shop had to 
protect in this situation.23 The court noted that the interests of an em-
ployer which would be entitled to protection fell into three categories: 
trade secrets, confidential data, and good willY Stop & Shop had con-
ceded that no trade secrets were involved,25 and the court found that 
since Kroeger had no connection with customer relations, he posed no 
threat to Stop & Shop's interest in preserving good will. 26 The court 
found, however, that Stop & Shop did have a legitimate interest in 
restraining Kroeger from moving to a competitor in order to protect 
confidential data. 27 The court indicated that the position which Kroeger 
had attained at Stop & Shop had provided him with access to important 
information which could be used advantageously by a competitor of Stop 
& Shop, and therefore Stop & Shop had a valid interest in restraining 
Kroeger from working for the competition. 2s 
Having determined that Stop & Shop did have a legitimate business 
interest to protect in this situation, and that some form of restraint was 
therefore reasonable, the court turned to the second part of the first 
inquiry; the determination of whether the terms of the restraint were 
17 Id. at 314-15, 432 N.E.2d at 569. 
18 Id. at 315, 432 N .E.2d at 569. The only instance of direct competition, however, was in 
Manchester, New Hampshire. Manchester did not become a site for both chains until four 
years after Kroeger left Stop & Shop. Id. 
19 /d. at 316, 432 N.E.2d at 570. 
20/d. at 311-12, 432 N.E.2d at 567. 
21 See supra note 9 and accompanying text. 
22 i3 Mass. App. Ct. at 316-18, 432 N.E.2d at 570. 
23 Id. at 316, 432 N.E.2d at 570. 
24 Id. (citing New England Canteen Services, Inc. v. Ashley, 372 Mass. 671, 674, 363 
N.E.2d 526, 528 (1977)). 
25 Id. 
26 /d. "Good will generally applies to customer relationships." /d. (citing Angier v. Web-
ber, 96 Mass. (14 Allen) 211, 215 (1867)). 
27Id. at 31&-17, 432 N.E.2d at 570. 
28 Id. 
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reasonable in light of the interest to be protected.29 The court found a 
restriction covering the geographic area east of the Mississipppo overly 
extensive in view of the fact that Stop & Shop's area of operation was 
limited to New England, New York, and New Jersey, and there was no 
evidence of any intended expansion beyond those regions. 31 The court 
also found the intended duration of the forfeiture for competition clause, 
"so long as [Kroeger] lives," to exceed the scope of Stop & Shop's valid 
interests.32 The court noted that any confidential information which 
Kroeger took with him from Stop & Shop would be useful to competitors 
for only a limited period of time. 33 The court therefore agreed with the 
superior court judge that the terms of the forfeiture for competition clause 
were broader than necessary to protect Stop & Shop's interest in preserv-
ing confidential data, and concluded that the superior court's modification 
ofthose terms to only cover competitors in New England, New York, and 
New Jersey for a period of one year was reasonable.34 
The court then turned to the second inquiry of whether the complete 
forfeiture of Kroeger's deferred compensation sought by Stop & Shop 
under the agreement was overly burdensome.35 The court indicated that 
while Kroeger had violated the terms of the agreement as modified by the 
court, a promise to forfeit deferred compensation upon competition, like 
an actual promise not to compete, must be reasonable under the circum-
stances.36 The court found an employee's status, and his relative bargain-
ing power as a result of that status, to be germane to the determination of 
the reasonableness of a given forfeitureY The court indicated that be-
cause Kroeger was a key employee, with significant bargaining power, he 
could be held to a promise involving a more substantial forfeiture than 
would be reasonable with an employee with less bargaining strength.38 
The court, however, found another factor to be very relevant to the 
determination of what amount Kroeger should reasonably forfeit in this 
situation.39 That factor was the involuntary nature of Kroeger's departure 
from Stop & Shop.40 The court noted that termination at the behest of the 
29 [d. at 317·18, 432 N.E.2d at 570-71. 
30 Certain southeastern states were also omitted from the forbidden areas, namely Florida, 
Georgia, Alabama, Mississippi and Louisiana. See supra note 9. 
31 13 Mass. App. Ct. 310, 317·18, 432 N.E.2d 567, 570-71 (1982). 
32 /d. at 318, 432 N .E.2d at 571. 
33/d. 
34 [d. at 317· 18, 432 N .E.2d at 570-71. 
35 [d. at 31&.22, 432 N.E.2d at 571·73. 
36 /d. at 319, 432 N .E.2d at 571. 
37 /d. at 31&.19, 432 N.E.2d at 571. 
38 [d. 
39 /d. at 319, 432 N .E.2d at 571. 
40 [d. 
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employer did not necessarily void a noncompetition clause.41 The court 
also indicated, however, that an otherwise reasonable restraint would not 
be enforced when the nature of the employee's discharge would make it 
inequitable to do SO.42 The court stated that while Kroeger's discharge by 
Stop & Shop was neither arbitrary43 nor in bad faith,44 it was clear that the 
original intent of the agreement which Stop & Shop sought to enforce was 
to make Kroeger stay with Stop & Shop, and it was Stop & Shop who 
abandoned that purpose.45 Therefore, the court concluded, it would be 
inequitable to allow Stop & Shop to now extract the entire forfeiture 
amount originally contemplated by the agreement.46 
In determining what would be a reasonable amount for Kroeger to 
receive out of the amount which would have been forfeited under the 
terms ofthe original agreement, the court referred to the principle that the 
forfeiture of earned deferred benefits should be avoided whenever possi-
ble.47 The court stated the rule as, when an employee is terminated 
through no fault of his own,48 that employee's deferred compensation 
should not be forfeited to the extent that it has been earned, even if that 
employee breaches a valid post-employment restraint.49 The court found 
that the agreement between Kroeger and Stop & Shop had contemplated 
Kroeger working seventeen more years for Stop & Shop, and that 
Kroeger had in fact worked for ten of those years prior to his discharge.5o 
Therefore, the court concluded, Kroeger had earned and was entitled to 
$41,765 out of $71,000, ten-seventeenths of the value of the deferred 
compensation agreed to,51 despite his violation of the forfeiture for com-
petition clause as modified by the court.52 
The court also determined that Kroeger forfeited the remaining seven-
seventeenths or $29,235 of the deferred compensation amount without 
Stop & Shop having to show an exact dollar amount for the injury they 
41 Id. at 320, 432 N.E.2d at 572. 
42 Id. (citing Economy Grocery Stores Corp. v. McMenamy, 290 Mass. 549, 551-53, 195 
N.E. 747, 749-50 (1935». 
43 /d. at 320 n.8, 432 N.E.2d at 572 n.8. 
44 Id. at 320, 432 N.E.2d at 572 (citing Fortune v. National Cash Register Co., 373 Mass. 
%, 10~05, 364 N.E.2d 1251, 1256-58 (1979) as demonstrative of employer bad faith). 
4S Id. 
46 /d. 
47 Id. at 320-21, 432 N.E.2d at 572 (citing Hoefel v. Atlas Tack Corp., 581 F.2d 1,6 (1st Cir. 
1978». 
48 See id. at 320 n.8, 432 N.E.2d at 572 n.8. 
49 /d. at 321, 432 N.E.2d at 572-73. 
so Id. 
slId. 
S2 Id. at 319, 432 N.E.2d at 571. 
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suffered through Kroeger's employment with P & C Supermarkets, Inc.53 
The court noted that the calculation of actual damages from the violation 
of a non-competition agreement was particularly difficult. 54 Thus, the 
court stated, the estimate of the parties would be accepted if reasonable, 
and the court found the forfeiture of $29,235 by Kroeger to be reasonable 
in this case. 55 
Finally, the court considered the fact that Kroeger had secured an 
additional deferred compensation agreement from his new employer, and 
agreed to reduce his benefits under it by whatever he eventually got from 
Stop & Shop.56 The superior court had denied Kroeger any recovery from 
Stop & Shop because of this new agreement, reasoning that Kroeger had 
suffered no harm, and that Stop & Shop should not be forced to pay for 
what the second employer was actually benefitting from. 57 The court found 
this to be error on the part of the superior court. 58 The court saw no reason 
why Kroeger could not assign his potential recovery to another party for 
other consideration. 59 The Appeals Court accordingly reversed the judg-
ment of the lower court. 60 
Judge Goodman, in dissent, expressed the viewpoint that Kroeger 
should have forfeited nothing in this situation.61 Judge Goodman dis-
agr~ed with the majority's finding that Stop & Shop had a valid business 
interest to protect, and therefore saw no justification for imposing any 
restraint on Kroeger.62 He noted that the record failed to show any 
improper use of confidential data by Kroeger after leaving Stop & Shop, 
or any harm to Stop & Shop during the one year period of the modified 
agreement attributable to competition from P & C Supermarkets, Inc.63 
As a result, Judge Goodman concluded, no reasonable relationship be-
tween the forfeiture and the actual harm to Stop & Shop had been 
shown.64 
Judge Goodman also stated that there was no confidential data involved 
in this situation.65 He noted that there was nothing in the record to show 
that Kroeger obtained anything of competitive advantage while he was at 
53 /d. at 321, 432 N .E.2d at 572. 
54 Id. at 322. 432 N.E.2d at 573. 
55 Id. 
56 Id. at 323, 432 N.E.2d at 573. 
57 Id. 
58 Id. 
59 Id. 
60 Id. 
61 Id. at 323-24, 329, 432 N.E.2d at 574-77. 
62 Id. at 323-28, 432 N .E.2d at 574-76. 
63 Id. at 324-25, 432 N.E.2d at 574. 
64 /d. at 325, 432 N.E.2d at 574. 
65 /d. at 325-28, 432 N.E.2d at 574-76. 
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Stop & Shop,66 Judge Goodman indicated that it was possible that 
Kroeger came to Stop & Shop with a considerable amount of knowledge 
in the field, and there was no showing that he left there with anything 
significant beyond his own skill and talent.67 
Finally, Judge Goodman criticized the majority's willingness to hold 
key employees to more substantial restraints, and their inference that 
Kroeger was such a key employee with some sort of increased bargaining 
power.68 He stated that, apart from the absence from the record in this 
case of any showing of equality in bargaining strength, such a quality was 
too abstract to be effectively quantified by the courtS.69 Judge Goodman 
concluded by stating that such a willingness to uphold these restraints 
conflicted with the public policy of increasing the mobility of labor and 
intellectual talent,7° Judge Goodman's opinion indicated that he would 
more strictly limit the enforcement to any degree offorfeiture for competi-
tion provisions.7! 
The result reached by the majority of the Appeals Court in Kroeger was 
attained through the analytical framework pronounced by the Supreme 
Judicial Court in Cheney v. Automatic Sprinkler of America. 72 This 
framework basically applies a reasonableness test to forfeiture for compe-
tition provisions composed oftwo main inquiries. 73 First, the court would 
determine whether it would be reasonable to enforce a covenant not to 
compete in the particular situation, and second, the court would assess 
whether the amount of the forfeiture was reasonable under the circum-
stances.74 The significance of the Kroeger decision lies in the Appeals 
Court's resolution of this second inquiry. 
The Kroeger court's application of the first inquiry, whether a covenant 
not to compete could reasonably be enforced in this situation, was a 
sound recitation of the precedent of the Supreme Judicial Court in that 
area of the law. 75 The court correctly restated the legitimate interests 
which an employer may seek to protect through such a non-competition 
provision.76 Having determined that Stop & Shop indeed had such an 
66 [d. at 326, 432 N .E.2d at 575. 
67/d. at 326-28, 432 N.E.2d at 575-76. 
68 [d. at 328, 432 N.E.2d at 576. 
69 /d. 
70/d. at 32S.29, 432 N.E.2d at 576-77. 
7I [d. 
72 377 Mass. 141, 385 N.E.2d 961 (1979). See supra notes 4-6 and accompanying text. 
73 377 Mass. 141, 147-48, 385 N.E.2d 961, 965 (1979). 
74 /d. 
75 See id. at 147-49, 385 N.E.2d at 965-66. 
76 See New England Canteen Services, Inc. v. Ashley, 372 Mass. 671, 673-74, 363 N.E.2d 
526, 528 (1977). 
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interest in this case,77 the court properly modified the terms of the non-
competition clause to that which was reasonably necessary to protect that 
particular interest.78 The court found that the enforcement of a modified 
covenant not to compete would have been reasonable and, in accordance 
with Cheney, moved to the second inquiry.79 
The Kroeger court began the second inquiry of whether the amount of 
the restrictive forfeiture was reasonable by restating the principle from 
Cheney that "key" employees will be more readily held to more substan-
tial forfeitures because of their greater bargaining power. 80 The court 
noted, however, that even a "key" employee will be held only to a 
"reasonable" forfeiture.8l Under Cheney, a forfeiture would be found to 
be unreasonable if the employer had acted in bad faith, or had over-
reached and unfairly imposed a forfeiture clause on an employee.82 In 
Kroeger, however, it was established that Stop & Shop had not acted in 
bad faith, and that Kroeger was a "key" employee capable of success-
fully negotiating a fair forfeiture for competition provision.83 Neverthe-
less, the Kroeger court found the forfeiture provision which Stop & Shop 
sought to enforce to be overly burdensome, and in doing so introduced 
another ground for finding a forfeiture for competition provision to be 
unreasonable in its application.84 
This new ground for holding a forfeiture amount to be unreasonable was 
based on the fact that Kroeger had been involuntarily terminated by Stop 
& Shop through no fault of his own.85 The Kroeger court announced its 
rule as, when an employee is terminated through no fault of his own,86 
77 This determination seems reasonable, despite Judge Goodman's contentions to the con-
trary. See 13 Mass. App. Ct. at 324-28, 432 N.E.2d at 574-76 (Goodman, J., dissenting). The 
requirement has been phrased by the Supreme Judicial Court as the existence of a legitimate 
business interest, not actual harm to such an interest. See New England Canteen Services, 
Inc. v. Ashley, 372 Mass. 671, 673-74, 363 N.E.2d 526, 528 (1977). After all, the employee has 
agreed not to work for the competition. Upon the employee's breach of that promise, it would 
seem unreasonable to require the employee to prove specifically how he has been harmed. The 
existence of a legitimate interest in keeping the employee away from the competition would 
seem to prove sufficient harm. !d. 
78 See Cheney v. Automatic Sprinkler of America, 377 Mass. 141, 147,385 N.E.2d 961, 965 
(1979) (citing All Stainless, Inc. v. Colby, 364 Mass. 773, 777, 308 N.E.2d 481, 483 (1974». 
79 See id. at 147-48, 385 N.E.2d at 965. 
80 See id. at 148,385 N.E.2d at 965. "We do not discount, however, the possibility that a 
financial inducement to an employee, especially a key employee. to continue to work for his 
employer might be reasonable in particular instances." !d. (emphasis added). 
81 See id. 
82 See id. at 147-49, 385 N.E.2d at 965-66; Sherry, Contracts and Commercial Law. 1979 
ANN. SURV. MASS. LAW § 10.3, at 310-12. 
83 13 Mass. App. Ct. at 318-20, 432 N .E.2d at 571-72. 
84Id. at 319-21, 432 N.E.2d at 571-72. 
85 Id. 
86 See id. at 320 n.8, 432 N.E.2d at 572 n.8. 
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that employee's deferred compensation should not be forfeited to the 
extent it has been earned, even if the employee has violated a valid 
post-employment restriction.87 The court premised this rule on the con-
cept that employers proffer forfeiture provisions like the one in Kroeger in 
the hopes of binding an employee to the business for an intended period of 
time, and when it is the employer who abandons the purpose of the 
agreement, it is inequitable to allow that employer to benefit by the entire 
forfeiture amount should the jilted employee move to the competition.88 
In such a situation the Kroeger court determined that the employee 
should receive whatever he has earned, that is, a percentage of the 
deferred compensation promised based on how many years of the total 
time originally contemplated by the agreement which the employee has 
worked for the employer. 89 Since the employer has not acted in bad 
faith,90 he need not pay benefits calculated on time the employee will now 
spend elsewhere.91 
The decision of the Appeals Court in Kroeger seems to be a sound 
compromise. Despite the public policy considerations voiced by Judge 
Goodman,92 it would seem incorrect to allow Kroeger to entirely avoid 
the forfeiture. It was not that long ago that such forfeiture provisions were 
unconditionally enforced,93 and the Cheney decision, which changed that 
rule, still shows a strong tendency to hold "key" employees like Kroeger 
to their promises.94 On the other hand, the inequity of allowing a total 
forfeiture in this situation, as recognized by the Appeals Court, seems 
clear.9S The course chosen by the Kroeger court is also consistent with 
the policy of avoiding the forfeiture of earned benefits which were to be 
paid to the employee at some future time.96 The Kroeger decision now 
affords a middle ground, beyond the unsophisticated employee with little 
bargaining power and the bad faith employer, for the modification of the 
enforcement of forfeiture for competition provisions in employment con-
tracts. 
87 Jd. at 321, 432 N.E.2d at 572 (citing Gram v. Liberty Mutual Ins. Co., 1981 Mass. Adv. 
Sh. 2287, 2300, 429 N.E.2d 21, 30). 
88 Jd. at 320-21, 432 N.E.2d at 572. 
89 Jd. at 321. 432 N.E.2d at 572. 
90 Compare Fortune v. National Cash Register Co., 373 Mass. 96, 103-05,364 N.E.2d 1251, 
1256-58 (1977). 
91 See 13 Mass. App. Ct. at 321-22, 432 N.E.2d at 572-73. 
92 Jd. at 328-29, 432 N .E.2d at 576-77. 
93 See Flynn v. Murphy, 350 Mass. 352, 353, 215 N.E.2d 109, 110 (1966). 
94 See 377 Mass. 141, 147-48,385 N.E.2d %1, %5 (1979). 
95 13 Mass. App. Ct. at 320-21, 432 N.E.2d at 572 (citing Economy Grocery Stores Corp. v. 
McMenamy, 290 Mass. 549, 551-53, 195 N.E. 747, 74').50 (1935». 
96 See HoefeI v. Atlas Tack Corp., 581 F.2d 1, 6 (1st Cir. 1978); Fortune v. National Cash 
Register Co., 373 Mass. 96, 105-06, 364 N .E.2d 1251, 1256-57 (1977); Druker v. Roland Wm. 
Jutras Assocs., Inc., 370 Mass. 383, 385, 348 N .E.2d 763, 765 (1976). 
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§ 6.7. Anticipatory Repudiation - Rescission FoUowing Repudiation. * 
The common law doctrine of anticipatory repudiation of a contract tradi-
tionally has been rejected in Massachusetts. 1 The Commonwealth is the 
only jurisdiction in the country that has not fully recognized this doc-
trine. 2 In all other states, when a contract is repudiated by one party, the 
other party to the contract may treat the repudiation as a breach of the 
contract, dispite the fact that the time for the performance of the agree-
ment has not arrived. 3 Under the doctrine of anticipatory repudiation, the 
non-repudiating party does not have to wait until the time set for the 
performance of the contract to initiate a lawsuit.4 In such a lawsuit, the 
injured party is entitled to all the usual remedies for breach of contract, 
including an award of damages.s 
The rejection of this doctrine by the Supreme Judicial Court occurred 
over one hundred years ago in the case of Daniels v . Newton. 6 In Daniels, 
the Court stated that until the time for performance arrives, the non-
repudiating party can suffer no injury which could form a ground for 
damages. 7 The Daniels Court reasoned that because the party had no 
rights before the time set for performance, he could not be injured by a 
repudiation until the time set for performance arrives.s The Court held, 
therefore, that the non-repudiating party must show a refusal to perform 
* ROBERT L. MISKELL, staff member, ANNUAL SURVEY OF MASSACHUSETTS LAW. 
§ 6.7. I The leading case in Massachusetts rejecting the doctrine of anticipatory repudia-
tion is Daniels v. Newton, 114 Mass. 530, 531-33 (1874). A more recent case has indicated that 
the doctrine is still not totally recognized in Massachusetts. Petrangelo v. Pollard, 356 Mass. 
696, 702, 255 N.E.2d 342, 346 (1970). As one commentator has noted, "Massachusetts 
maintains its striking position in American contract law ... by its non-acceptance of the 
doctrine [of anticipatory repudiationJ." J. CALAMARI & J. PERILLO, THE LAW OF CON-
TRACTS § 12-2, at 457 (2d ed. 1977); see also Prance, Anticipatory Repudiation of Contracts: A 
Massachusetts Anomaly, 67 MAss. L. REv. 30 (1982) [hereinafter cited as Prance, An-
ticipatory Repudiation J. 
2 E. FARNSWORTH, CONTRACTS § 8.20, at 630 (1982). "With the notable exception of 
Massachusetts, courts have accepted the general rule that an anticipatory repudiation gives 
the injured party an immediate claim to damages for total breach, in addition to discharging 
his remaining duties of performance." Id. 
3 4 A. CORBIN, CONTRACTS § 959, at 853 (1959). The leading case on the doctrine of 
anticipatory repudiation is Hochster v. De La Tour, 2 EI. & BI. 618 (1853). In Hochster. the 
plaintiff was hired by the defendant to accompany him on a trip commencing June first. On 
May eleventh, the defendant repudiated the agreement. The court allowed the plaintiff to 
commence a suit for damages on May twenty-second, despite the fact that the time for 
performance had not arrived. 
4 A. CORBIN, supra note 3, at § 959, at 853. 
5 Id. at § 961, at 864. 
6 114 Mass. 530 (1874). 
7 Id. at 533. 
8 Id. 
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at the time when he is entitled to performance in order "to charge one in 
damages for breach."9 
Although the Court has rejected the doctrine of anticipatory repudia-
tion, several exceptions to this rejection have been recognized. 10 One of 
these exceptions is that the non-repudiating party to a contract is allowed 
to treat a repudiation by the other party as a rescission of the contract. I I 
In effect, this means that the non-repudiating party, by treating the re-
pudiation as a rescission, can be excused from being prepared to perform 
his obligations under the contract. 
During the Survey year, the Massachusetts Appeals Court decided a 
case which dealt with this rescission exception to the general Massa-
chusetts rule which rejects the doctrine of anticipatory repudiation. In 
Bucciero v. Drinkwater,12 the court held that a disagreement over the 
meaning of a clause in a real estate contract which arose before the closing 
date did not justify the seller's refusal to go through with the deal.o 
Because this ruling is supported by earlier Massachusetts decisions, the 
court's holding can be viewed as merely an application of prior law in 
Massachijsetts concerning the rescission of a GOntract after a repudiation. 
The true significance of Bucciero, however, lies in the fact that the court 
managed to decide the case without mentioning the doctrine of anticipatory 
repudiation. The court's opinion thus sheds no light on the court's current 
view of the Massachusetts rule which does not fully accept the do~trine of 
anticipatory repudiation. 
Michael Bucciero had an option to purchase land owned by the Drinkwa-
ter Realty Trust. 14 Bucciero exercised the option, and August 14, 1979 was 
set as the closing dateY On the day before the closing date, Bucciero met 
with Alfred and Louis Drinkwater to work out the details of the closing. At 
this meeting a disagreement arose as to who was responsible for paying the 
9 !d. In Daniels. the Supreme Judicial Court stated that a repudiation may allow the 
non-repudiating party to treat the contract as rescinded, or relieve him from the necessity of 
offering performance in order to enforce his rights. [d. A recent case has indicated that the 
rule announced in Daniels is still recognized in Massachusetts. Petrangelo v. Pollard, 356 
Mass. 696, 702, 255 N.E.2d 342, 346 (1970) ("The words and actions of the defendants 
amounted to more than a mere anticipatory breach for which recovery would be denied 
under the rule of Daniels . ... "); see also Prance, Anticipatory Repudiation. supra note 1, 
at 31. 
10 Prance, Anticipatory Repudiation. supra note 1, at 31-34. 
\I Ballou v. Billings, 136 Mass. 307, 309 (1884) (a contract may be rescinded if it is 
repudiated by the other party); see LaVallee v. Cataldo, 343 Mass. 332,333-34,178 N.E.2d 
484,485 (1981); Vander Realty Co., Inc. v. Gabriel, 334 Mass. 267, 269, 134 N.E.2d 901,903 
(1956); see also Johnson v. Starr, 321 Mass. 566, 569, 74 N.E.2d 137, 139 (1947). 
12 13 Mass. App. Ct. 551, 434 N.E.2d 1315 (1982). 
\3 [d. at 556, 434 N .E.2d at 1318. The disagreement was over the meaning of a clause 
which allocated the payment of back taxes. [d. 
14 [d. at 552, 434 N.E.2d at 1316. 
15 [d. 
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back taxes still owed on the property. 16 The Drinkwaters contended that 
Bucciero was responsible for all back taxes owed on the property, as well as 
the taxes due for 1979. 17 Bucciero disagreed, saying that he would only pay 
the taxes due for 1979. 18 The meeting broke up after the parties were 
unable to reach agreement on this point. Although Bucciero said he would 
appear at the closing the next day, prepared to pay the amount he thought 
he owed, the Drinkwaters said there was no point in meeting. 19 Bucciero 
arrived the next day for the closing prepared to pay both the purchase price 
and all taxes due on the property, including the back taxes owed.20 The 
Drinkwaters' attorney called the office where the closing was to be held to 
say that they would not appear. 21 Inexplicably, the attorney was not told 
that Bucciero was willing to pay all the back taxes to settle the only point 
that seemed to be disputed. 22 Unable to agree on the terms of the sale, the 
parties had further meetings in August, September and October in an 
attempt to resolve the conflict. 23 Bucciero brought an action for specific 
performance of the agreement. 24 Bucciero apparently argued that he was 
entitled to specific performance because on the day scheduled for the 
closing he was ready, willing and able to purchase the property. 25 The 
Drinkwaters argued that since Bucciero had not communicated his deci-
sion to pay all the back taxes to them, they had no duty to tender the 
deed. 26 
The Middlesex Superior Court found that the terms of the sale were 
never agreed upon by the parties, and concluded that under the circum-
stances the Drinkwaters had no duty to tender a deed or be present for the 
closing.27 Thus, the judge ruled that all that Bucciero was entitled to was a 
return of his deposit. 28 Bucciero appealed this decision, arguing that be-
16 Id. at 552-53, 434 N.E.2d at 1316. The agreement was a typed agreement, which the 
parties had amended by making interlineations. Id. at 552, 434 N.E.2d at 1316. The dispute 
arose over a clause in the agreement which stated that "the real estate taxes due on the 
parcel for the year in which the option is exercised and all [due and] subsequent years will be 
paid by the buyer. ..... Id. (The bracketed words had been interlineated by hand). 
17 !d. at 552-53, 434 N.E.2d at 1316. 
18 Id. The back taxes amounted to approximately $84,000. !d. at 553, 434 N .E.2d at 1316. 
The total contract price for the sale of the land was in excess of $1.6 million. Id. at 555, 434 
N.E.2d at 1318. 
19 Id. at 553, 434 N.E.2d at 1316. 
20 Id. 
21 !d. 
22 !d. 
23 Id. at 553, 434 N.E.2d at 1317. 
24 Id. 
25 !d. 
26 Id. at 553-54, 434 N .E.2d at 1317. 
27 Id. 
28 Id. at 554, 434 N.E.2d at 1317. 
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cause he was willing to perform the agreement on the closing date, he was 
entitled to specific performance.29 
The Massachusetts Appeals Court sustained Bucciero's appeal. In re-
versing the lower court's decision, the court stated that the evidence did 
not warrant a finding that the parties had never reached an agreement on 
the terms of the sale. 30 The court noted that there was no evidence of any 
discussion or disagreement between the parties concerning the tax clause 
until the August thirteenth meeting.3 ! The court also noted that there was 
no indication of the circumstances surrounding the adoption of the agree-
ment, or of the parties' subjective understanding as to its meaning.32 
Because a written contract which contained all the material terms was 
executed, the court explained that the Drinkwaters had the burden of 
proving that an agreement was not reached. 33 The court stated that the 
evidence was insufficient to meet this burden of proof.34 The court recog-
nized that the clause concerning the payment of the property taxes was 
ambiguous and required construction. The court noted, however, that this 
problem does not enable a party to contend that an agreement was not 
reached. 35 The court concluded, therefore, that a contract had been 
made.36 
The court next examined the issue of whether the position taken by 
Bucciero at the August 13 meeting amounted to a total repudiation of the 
contract so as to justify the Drinkwaters' refusal to perform.37 The court 
stated that for a repudiation by one party to a contract to operate as a 
discharge of the other party's obligations, the repudiation must either be 
with respect to the entire performance of the agreement or with respect to a 
part of the agreement which is so material as to go to the essence of the 
agreement. 38 The court stated that the repudiation "must involve a total 
and not merely a partial breach. "39 
29 [d. at 556, 434 N.E.2d at 1318. 
30 ./d. at 554, 434 N .E.2d at 1317. "The transcript is devoid of any evidence of discussion 
of disagreement between the parties concerning the tax clause until the meeting on Au-
gust 13, the day befure the scheduled closing." /d. 
31 /d. 
32 /d. 
33 Id. 
34 /d. 
3S /d. (quoting Beqjamin Foster Co. v. Commonwealth, 318 Mass. 190, 196,61 N.E.2d 147, 
150-51 (1945». 
36 Jd. 
37 Jd. at 555, 434 N.E.2d at 1317. The Appeals Court agreed with the trial judge that under 
the contract, Bucciero was responsible for all back taxes. /d. at 554-55, 434 N.E.2d at 1317. 
3" Jd. at 555, 434 N .E.2d at 1318 (quoting 4 A. CORBIN, CONTRACTS § 975, at 918 (1951)). 
39 /d. (quoting 4A. CORBIN, CONTRACTS § 975, at 918 (1951)). "A total breach of contract is 
a non-performance of a duty that is so material and important to justify the injured party in 
regarding the whole transaction as at an end." 4 A. CORBIN, supra note 3, at § 946, at 809. 
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In determining whether Bucciero's actions amounted to a repudiation 
sufficient to discharge the Drinkwaters from their contractual obligations, 
the court examined two factors. First, the court considered whether the 
dispute over the back taxes went to the heart of the agreement. The court 
decided that this dispute over who was responsible for the payment of the 
back taxes was material, but that it did not "go to the essence of the 
agreement. "40 The court stated that the amount in dispute was relatively 
insubstantial when compared with the total purchase price for the prop-
erty.41 The second factor considered by the court in determining whether 
Bucciero's actions were enough to discharge the Drinkwaters from their 
obligations under the contract was the closing date. The court concluded 
that the date set for the closing did not go to the essence of the agreement, 
despite the fact that it had been set by the agreement.42 Generally, in a suit 
for specific performance, performance on the date specified in the agree-
ment is not deemed to be of the essence unless either the parties expressly 
stipulate that time is of the essence, or such an agreement can be implied 
from the circumstances. 43 Because neither of these conditions was present 
in Rucciero, the court concluded that the time of the closing did not go to 
the essence of the agreement. 44 The court concluded, therefore, that Buc-
ciero had not repudiated the contract and that when the closing date had 
passed Bucciero was not in default or breach. 45 The court held that the 
Drinkwaters were not discharged from performance of the contract by 
Bucciero's actions.46 Because Bucciero was not in default and was pre-
pared to carry out the agreement on the closing date, and the Drinkwaters 
had clearly indicated their refusal to perform the agreement, the court held 
Bucciero was entitled to specific performance.47 
The court's decision that Bucciero's action did not justify the Drinkwa-
40 13 Mass. App. Ct. at 555,434 N.E.2d at 1317-18. The amount in dispute was less than 
$84,000; the total purchase price for the property was more than $1.6 million. ld. 
41 Jd. at 555, 434 N.E.2d at 1318. The court also stated that a mere refusal to pay money 
when due is not a repudiation of the contract. Jd. (quoting Daley v. People's Building, Loan 
and Savings Assn., 178 Mass. 13,18,59 N.E. 452, 453 (1901)). 
42 Jd. If the closing date had been of the essence of the agreement, the failure to close the 
deal on that day would have been a breach of the contract. 
43 See, e.g., Limpus v. Armstrong, 3 Mass. App. Ct. 19,21,322 N.E.2d 187, 189 (1975), 
and cases cited therein. 
44 13 Mass. App. Ct. at 555,434 N .E.2d at 1318. The court made a distinction between the 
two dates set in an option agreement. As to the first date, the date for the exercise of the 
option, time was of the essence. As to the second date, the closing date, time was not of the 
essence. Jd.; see Boston & Worcester Street Railway Co. v. Rose, 194 Mass. 142, 149,80 N .E. 
498,499 (1907); American Oil Co. v. Katsikas, I Mass. App. Ct. 437, 439, 300 N.E.2d 204, 
206 (1973). 
45 13 Mass. App. Ct. at 556, 434 N .E.2d at 1318. 
46 Jd. 
47 Jd. 
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ters' refusal to perform the agreement was a tacit application of the common 
law doctrine of anticipatory repudiation. The conduct which the Drinkwa-
ters alleged was repudiatory occurred at a meeting before the date set for 
the performance of the contract.48 Although the doctrine of anticipatory 
repudiation is not fully recognized in Massachusetts,49 the Drinkwaters 
were merely trying to treat Bucciero's allegedly repudiatory conduct prior 
to the time for performance as a rescission of the contract. 50 As previously 
noted, rescission is one of the recognized exceptions to the general rule in 
Massachusetts that rejects the doctrine of anticipatory repudiation. 51 The 
Bucciero court's opinion, however, sheds no light on either the rejection of 
the doctrine of anticipatorY' repudiation or on the recognized exception to 
that rule. The court managed to decide the case without expressly consider-
ing the current application of the doctrine under Massachusetts law. 
Despite the fact that the court did not expressly consider anticipatory 
repudiation, the result reached in Bucciero would have been the same had 
the doctrine been overtly applied. Under the rescission exception to the 
rule against the recognition of the doctrine of anticipatory repudiation, the 
court had to determine if Bucciero's conduct amounted to a repudiation to 
determine if the Drinkwaters were entitled to treat the contract as re-
scinded. 52 The court's conclusion that Bucciero's conduct did not amount 
to a repudiation is correct. In order for the repudiation by one party to act 
as a discharge of the other party, the repudiation must be with respect to 
the entire performance or to so much of the performance so as to go to the 
essence of the agreement. 53 The amount in dispute, although substantial on 
its face, represented only fi ve percent of the total purchase price54 and thus 
was not significant enough to go to the essence of the agreement. 
TheBucciero court's opinion, despite its correctness, is oflittle practical 
value in det(!rmining the court's current view of the doctrine of anticipa-
tory repudiation. It is impossible to determine what significance, if any, to 
give to the court's failure to expressly consider the doctrine. The most that 
can be taken from the court's opinion is that the decision does solidify the 
rescission exception to the rule rejecting the doctrine of anticipatory re-
4" See supra notes 15-20 and accompanying text. 
49 See supra notes 6-8 and accompanying text. 
so See supra note 26 and accompanying text. 
S I See supra notes 10-11 and accompanying text. 
52 Ballou v. Billings, 136 Mass. 307, 308 (1884). 
Id. 
"[An absolutely unconditional] repudiation did more than excuse the plaintiff from 
completing a tender; it authorized him to treat the contract as rescinded and at an end. 
It had this effect even if ... the time for performance on the defendants' part had not 
come, and therefore it did not amount to a breach of covenant." 
S) 4 A. CORBIN, supra note 3, at § 975, at 918. 
54 See supra at note 41 and accompanying text. 
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pUdiation. This conclusion is evident, even though the court does not 
expressly rely on this exception. Despite this failure to rely on the rescis-
sion exception, it appears clear after Bucciero that Massachusetts courts 
will al10w a non-repudiating party to a contract to treat a repudiation of the 
contract as a rescission if the repudiation is to the whole agreement, or to so 
material a part of the agreement as to go to the essence of the agr.eement. 
Whether the decision is also an indication of the court's dissatisfaction with 
the fact that Massachusetts has not fully recognized the doctrine of an-
ticipatory repudiation is unclear. 55 
§ 6.8. Statute of Frauds - Enforceability of Oral Contracts for the Sale of 
Real Estate. * The Statute of Frauds requires that contracts for the sale of 
land must be in writing to be enforceable.! Courts have developed two 
doctrines, however, which in certain circumstances allow oral contracts for 
the sale of land to be specifically enforced despite the lack of a writing 
sufficient to satisfy the Statute of Frauds. They are the doctrines of equita-
ble estoppel and part performance. Although the doctrine of part perfor-
mance originally had its basis in equitable estoppel and fraud, 2 the two 
doctrines are now distinct. 3 
The doctrine of equitable estoppel is used to prevent a party from using 
the Statute of Frauds to perpetrate a fraud. 4 Where one party to an oral 
agreement has acted to his detriment solely in reliance on the oral agree-
ment, the other party may be estopped from asserting the Statute of Frauds 
as a defense in order to prevent an "unconscionable" use of the statute.5 
55 There have been other cases, however, that could be interpreted as steps towards 
Massachusetts' "falling inlO line with the rest of the country." 4 A. CORBIN, CONTRACTS § 961 
n.8 (Supp. 1971). See, e.g., Tucker v. Connors, 342 Mass. 376, 382, 173 N.E.2d 619, 623 
(1961) (a suit for specific performance brought after a repudiation but before the date set for 
performance was not premature because the equitable decree would not require performance 
until the date set for conveyance and the decree was made conditional on the payment of the 
purchase price); Petrangelo v. Pollard, 356 Mass. 696, 701-02, 255 N .E.2d 342, 346 (1970) (if 
one party repudiates, and the other party changes his position, he is discharged from perfor-
mance). 
* ROBERT L. MISKELL, staff member, ANNUAL SURVEY OF MASSACHUSETTS LAW. 
§ 6.8. I O.L. c. 259, § 1, in pertinent part, states: 
No action shall be brought ... [u]pon a contract for the sale of lands ... [u]nless 
the promise, contract or agreement upon which such action is brought, or some 
memorandum or note thereof, is in writing and signed by the party to be charged 
therewith or by some person thereunto by him lawfully authorized. 
2 3 S. WILLISTON, CONTRACTS § 533, at 783 (3rd ed. 1960). 
3 Jd. at § 533A, at 791. For an interesting examination of this distinction between the 
doctrine of part performance and the doctrine of equitable eSlOppel under California law, see 
Note, Part Performance, Estoppel, and the Calijc)rnia Statute of Frauds , 3 STAN. L. REv" 281 
(1951) [hereinafter referred to as Note, Part Performance]. 
4 3 S. WILLISTON, supra note 2, at § 533A, at 796-97. 
5 Jd. 
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The factors giving rise to such an estoppel are: a representation intended to 
induce a course of conduct on the part of the person to whom the represen-
tation is made; an act or omission resulting from the representation by the 
person to whom the representation is made; and detriment to such person 
as a result of the act or omission.6 This doctrine can be applied to oral 
contracts for the sale of real estate. 7 Thus, if the requirements for equitable 
estoppel are satisfied, the defendant cannot assert the Statute of Frauds as 
a defense in a suit brought on an oral contract for the sale of land.8 
The doctrine of part performance also has as its purpose the prevention 
of what courts consider an improper use of the Statute of Frauds. 9 Unlike 
the doctine of equitable estoppel, the doctrine of part performance is 
usually applicable only to oral contracts involving the sale of real estate. 10 
Furthermore, under the doctrine of part performance, not only maya seller 
be precluded from asserting the Statute of Frauds as a defense, he may also 
be required to specifically perform his agreement. I I The doctrine of part 
performance therefore can provide greater relief than the doctrine of 
equitable estoppel to a party seeking to enforce an oral agreement. The 
factors to be considered in determining if the doctrine of part performance 
is applicable are completely different from those used to determine the 
applicability of the equitable estoppel doctrine. 12 Historically, the Massa-
chusetts courts initially adopted a very strict and limiting view as to what is 
required in order to invoke the doctrine of part performance. Specific 
enforcement was granted only where possession by the purchaser combined 
with a drastic change of position, such as substantial improvement of the 
property by the purchaser, created a situation where irreparable injury 
would result if the oral contract were not enforced. 13 In recent years, 
however, Massachusetts courts have been more willing to find that the 
circumstances of a case satisfy the requirements for part performanceY 
For instance, in one case a purchaser's acts of taking possession and 
6 Cleaveland v. Malden Savings Bank, 291 Mass. 295, 297-98, 197 N.E. 14, 15 (1935) 
(quoting Greenwood v. Martins Bank, Ltd., [1933] A.C. 51, 57). 
7 See Cellucci v. Sun Oil Co., 2 Mass. App. Ct. 722, 727-28, 320 N.E.2d 919, 923 (1974), 
afI'd, 368 Mass. 811, 331 N.E.2d 813 (1975). 
8 [d. at 728, 320 N.E.2d at 923. 
9 Note, Part Performance, supra note 3 at 282-83. 
10 3 S. WILLISTON, supra note 2, at § 533, at 774-75. 
II [d. at § 533A, at 793-94. 
12 See Burns v. Daggett, 141 Mass. 368, 373, 6N.E. 727, 728 (l886);see also 4J. PoMEROY, 
EQUITY JURISPRUDENCE § 1409, at 1057 (5th ed. 1941). The factors which determine the 
applicability of the part performance doctrine vary from state to state. E. RE, CASES AND 
MATERIALS ON EQUITY AND EQUITABLE REMEDIES 694-95 (1975). 
13 E. RE, supra note 12, at 694; see also Andrews v. Charon, 289 Mass. 1,4-6, 193 N.E. 
737, 738-39; Moynihan, Property and Conveyancing, 1955 ANN. SURV. MAss. LAw § 1.4, at 
9-10. 
14 M. PARK & D. PARK, REAL EsTATE LAw, 28A MAss. PRACTICE SERIES § 883, at 334 
(1981). 
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making minor repairs were sufficient to allow the purchaser to invoke the 
doctrine of part performance.1S In summary, recent decisions in this area 
have been steps toward liberalizing the requirements which are necessary 
in order for the doctrine of part performance to be available in Massachu-
setts. 
During the Survey year, the Massachusetts Appeals Court decided a 
case that dealt with the specific performance of an oral contract for the 
sale of real estate. In Hickey v. Green, 16 the court held that a seller of real 
property was estopped from asserting the Statute of Frauds because the 
purchaser, in reliance on the oral agreement, had made a down payment 
and had sold his own horneY The court's opinion in Hickey constitutes 
another step in the recent trend in Massachusetts towards liberalizing the 
requirements which must be satisfied in order to allow a purchaser to 
obtain specific performance of an oral contract for the sale of real estate. 
In July of 1980, Gladys Green reached an oral agreement with Thomas 
Hickey to sell to Hickey a lot she owned in Plymouth, Massachusetts. 1s 
Hickey gave Green a check for $500 stating it was to be used as a deposit 
on the 10t. 19 Hickey also told Green that it was his intention to sell his 
present home and build on the lot. 20 Hickey, relying on the agreement 
with Green, advertised his house in local newspapers and was successful 
in finding a purchaser.21 After Hickey had reached an agreement to sell 
his house, Green informed him that she no longer intended to sell her lot 
to Hickey. 22 
Hickey brought suit in superior court seeking specific enforcement of 
the agreement. Green argued that because the agreement was oral, it was 
an unenforceable contract because of the Statute of Frauds.23 The trial 
judge rejected Green's argument and granted specific performance.24 
IS Fisher v. MacDonald, 332 Mass. 727, 728-29, 127 N.E.2d 483,486 (1955). This case is 
discussed in Moynihan, Property and Conveyancing, 1955 ANN. SURV. MASS. LAW § 1.4, at 
9-10. Also, in an "unusual case," M. PARK & D. PARK, supra note 14, at § 883, at 334, the 
Supreme Judicial Court held that a party's relinquishment of his rights under an option to 
purchase land in exchange for an oral promise to convey part of the land to him was sufficient 
part performance to estop the other party from asserting the Statute of Frauds. Orlando v. 
Ottaviani, 337 Mass. 157, 161-62, 148 N.E.2d 373,376 (1958). The Orlando case is discussed 
in Moynihan,Real Property and Conveyancing, 1958 ANN. SURV. MASS. LAW § 1.2, at 6-7. 
16 14 Mass. App. Ct. 671, 442 N.E.2d 37 (1982). 
17 ld. at 676, 442 N.E.2d at 39. 
181d. at 672, 442 N.E.2d at 37. 
19 ld. Hickey had left the payee line on the check blank because he was unsure whether 
Green or her brother was to receive the check.ld. Green did not fill in the payee's name, and 
did not endorse or cash the check. ld. 
20 ld. 
211d. 
22 ld. at 672, 442 N .E.2d at 38. Green had decided to sell the lot to another person who was 
willing to pay $1000 more than the price Hickey agreed to pay. ld. 
23 ld. 
24 ld. 
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On appeal of the trial court's decision to grant specific performance, 
Green again asserted the Statute of Frauds. The Appeals Court affirmed 
the trial judge's decision. The court explained that the rule applicable in 
most jurisdictions is that a contract can be enforced, despite a failure to 
comply with the Statute of Frauds, if the party seeking enforcement has, 
in reliance on the contract and with the knowledge of the other party, so 
changed his position that injustice can be avoided only by granting 
specific enforcement. 25 The court stated that although early Massachu-
setts decisions had laid down strict requirements for "an estoppel pre-
cluding the assertion of the Statute of Frauds,"26 more recent decisions 
indicated a trend away from such strict requirements. 27 
In granting the plaintiff's request for specific performance, the Hickey 
court found it significant that there was no disagreement that an oral 
agreement had been made between Hickey and Green.28 The court also 
observed that neither party contemplated the negotiation of a written 
purchase and sale agreement. 29 The court asserted, therefore, that it was 
permissible to infer that the rapid sale of Hickey's house was expected.30 
The court decided that, in equity, Green's refusal to honor her agreement 
could not be condoned.3 ! The court thus concluded that specific enforce-
ment of the agreement was appropriate.32 Although the court explicitly 
stated that granting specific enforcement in this case might extend the 
principles stated in prior cases, the court noted that no public interest 
25 Id. at 673, 442 N.E.2d at 38 (quoting REsTATEMENT (SECOND) OF CONTRACTS § 129 
(1981). 
26 14 Mass. App. Ct. at 673, 442 N .E.2d at 38. The court observed that in cases that have 
ordered specific peIformance, "there has been an actual change of possession and improve-
ment of the transferred property, as well as full payment of the purchase price, or one or more 
of these elements." /d. at 674, 442 N.E.2d at 38. Over one hundred years ago, the Supreme 
Judicial Court stated the factors that must be present for a court to order specific peIformance 
of an oral contract for the sale ofland. Glass v. Hulbert, 102 Mass. 24, 32-33 (1869) (possession 
accompanied with or followed by such change of position of the purchaser as would subject 
him to a loss for which he could not otherwise have adequate compensation or redress is 
necessary to remove an oral contract for the sale of land from the Statute of Frauds). 
27 14 Mass. App. Ct. at 674,442 N.E.2d at 38 (quoting M. PARK & D. PARK, supra note 14, 
at § 883, at 334). 
28 Id. at 675, 442 N.E.2d at 39. The court found this fact significant because the RE-
STATEMENT (SECOND) OF CONTRACTS § 129 comment d, states that if the making of the 
promise is admitted or clearly proved, it is not essential for the promisee to have taken 
possession, paid money, or made improvements, so long as he has somehow acted in 
reasonable reliance on the contract before the promisor has repudiated it. See 14 Mass. App. 
Ct. at 675 n.9, 442 N.E.2d at 39 n.9. 
29 14 Mass. App. Ct. at 676, 442 N.E.2d at 39. The court noted the situation might be 
different if either party had expected the execution of a written agree met. Id. 
30 Id. 
31 /d. 
32 /d. 
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behind the Statute of Frauds33 would be violated if Green were held to her 
bargain by the principles of equitable estoppel.34 
The Hickey court stated its decision in terms of the doctrine of equitable 
estoppel.3S On the other hand, however, the court cited many cases 
dealing with the doctrine of part performance.36 As indicated eariier,37 
although the doctrines of equitable estoppel and part performance had a 
common basis in estoppel and fraud, they are now distinct concepts. The 
Hickey court made no distinction between these two doctrines. Further-
more, the court precluded Green from asserting the Statute of Frauds, 
even though Hickey's conduct did not meet the requirements for either 
the doctrine of equitable estoppel or the doctrine of part performance as 
those doctrines had previously been stated in Massachusetts. 38 The 
court's decision, therefore, is an indication that Massachusetts is loosen-
ing the requirements which must be satisfied in order to preclude a 
defendant from asserting the Statute of Frauds under either doctrine. 
Future Massachusetts decisions are likely to resolve the issue of the 
enforceability of oral contracts by considering the equities involved, 
rather than by a rigid application of previously established requirements. 
In this case Hickey's conduct was not sufficient to meet the require-
ments for equitable estoppel that had been articulated in previous Massa-
chusetts decisions.39 One of the key factors necessary for equitable es-
33 The policy behind the Statute of Frauds is to prevent fraud by requiring that certain 
contracts be evidenced by a writing. 
34 14 Mass. App. Ct. at 676, 442 N.E.2d at 40. The court remanded to the trial judge and 
noted that since over two years had passed since the agreement was made, the trial judge may, 
in her discretion, receive evidence concerning the present status of Hickey's obligation to sell 
his house to determine if specific performance is still warranted. Id. at 676-77, 442 N.E.2d at 
40. 
3S /d. at 676, 442 N .E.2d at 40. "No public interest ... will be violated if Mrs. Green fairly 
is held to her precise bargain by principles of equitable estoppel .... " Id. 
36 The court cited Glass v. Hulbert, 102 Mass. 24, 43 (1869) (oral agreement cannot be 
enforced in the absence of "evidence of change of situation or part performance creating an 
estoppel"); Hazelton v. Lewis, 267 Mass. 533, 538-40, 166 N.E. 876, 878 (1929) (acts of 
plaintiff do not make out part performance); Andrew v. Charon, 289 Mass. 1,5, 193 N.E. 737, 
739 (1935) (basis for estoppel against setting up Statute of Frauds is change of situation or part 
performance by the party seeking relief); Winstanley v. Chapman, 325 Mass. 130, 133, 89 
N.E.2d 506, 508 (1949) ("We think the present case falls within the doctrine of part 
performance."); Fisher v. MacDonald, 332 Mass. 727, 729, 127 N.E.2d 484, 486 (1955) 
(plaintiff's actions sufficient to enable him to evoke the doctrine of part performance); 
Orlando v. Ottaviani, 337 Mass. 157, 161, 148 N.E.2d 373, 376 (1958) (issue is whether 
defendants are estopped from setting up Statute of Frauds by reason of plaintiff's part 
performance of contract and change of position in reliance there on). 
37 See supra notes 2-15 and accompanying text. 
38 See infra notes 35-39 and accompanying text. 
39 For the test the Massachusetts courts had previously used to determine the applicability 
of the doctrine of equitable estoppel, see supra note 4 and accompanying text. 
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toppel is a representation intended to induce a course of conduct on the 
part of the person to whom the representation is made.40 The court did not 
conclude that Green, by her agreement to sell her lot, intended to induce 
Hickey to immediately sell his house. Instead, the court found that 
Hickey's sale of his house could have been "expected."41 Similarly, it is 
clear that Hickey's actions did not meet the requirements for part perfor-
mance that had been previously established by Massachusetts decisions. 
In prior cases, the act of the purchaser taking possession of the property 
had consistently been required before the courts were willing to find part 
performance.42 Hickey did not take possession of property. Thus, the 
Hickey court granted specific enforcement of the agreement despite the 
fact that Hickey's actions did not satisfy the requirements for either the 
doctrine of part performance or the doctrine of equitable estoppel. The 
court explicitly stated that it was loosening the standards for granting 
specific performance in order to reach an equitable result.43 
On a practical level, this new approach used by the court makes it 
easier for a disappointed purchaser to obtain specific enforcement of an 
oral real estate contract. The court has clearly adopted the approach 
stated in the Restatement (Second) of Contracts for problems of this 
type.44 Under the Restatement approach, the party seeking enforcement 
must have so changed his position, in reasonable reliance on the contract 
and on the continuing assent of the party against whom enforcement is 
sought, that injustice can be avoided only by specific enforcement.45 This 
is an easier standard to meet than the one required under prior Massachu-
40 Cleaveland v. MaIden Savings Bank, 291 Mass. 295, 297-98, 197 N.E. 14, 15 (1935) 
(quoting Greenwood v. Martins Bank, Ltd., [1933] A.C. 51, 57). 
41 14 Mass. App. Ct. at 676, 442 N.E.2d at 39. Even this conclusion is questionable. It does 
not seem reasonable to expect that a purchaser of a vacant lot, who intends to build a house on 
the lot, would immediately sell his home before any work on his new home had even begun. 
42 See M. PARK & D. PARK, supra note 14, at § 883, at 333-34; Fisher v. MacDonald, 332 
Mass. 727, 728-29, 127 N.E.2d 484, 486 (1955). A recent Appeals Court case stated that a 
party who was in possession of the property might be entitled to specific performance ifhe can 
demonstrate that he "has been induced to make expenditures upon the land, to construct 
improvements thereon or to change his situation materially in reliance upon the performance 
of the oral agreement and in expectation of the rights to be acquired thereby." Fitzsimmons v. 
Kerrigan, 9 Mass. App. Ct. 928, 928, 404 N.E.2d 127, 128 (1980) (quoting Davis v. Downer, 
210 Mass. 573,576, 97 N.E. 90, 92 (1912». But see Orlando v. Ottaviani, 337 Mass. 157, 
161-62, 148 N.E.2d 373, 376 (1958). 
43 14 Mass. App. Ct. at 676, 442 N.E.2d at 40. 
44 [d. at 673, 442 N.E.2d at 38 (quoting RESTATEMENT (SECOND) OF CONTRACTS § 129 
(1981). Although RESTATEMENT (SECOND) OF CONTRACTS § 129 is entitled "Actions in 
Reliance: Specific Performance," the comments to the section indicate that § 129 restates 
"what is widely known as the 'part performance doctrine,' " RESTATEMENT (SECOND) OF 
CONTRACTS § 129 comment a (1981). 
45 RESTATEMENT (SECOND) OF CONTRACTS § 129 (1981). 
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setts law for invoking either the doctrine of equitable estoppel46 or the 
doctrine of part performance.47 Unlike the prior standard used to deter-
mine the applicability of the doctrine of equitable estoppel, it is not 
necessary to show that the party made a representation that was intended 
to induce a course of conduct on the part of the other party.48 In contrast 
to the prior standard used to determine the availability of the doctrine of 
part performance, the plaintiff need not show that he took possession of, 
or made improvements in the property.49 Thus, Hickey's contract with 
Green was specifically enforced, even though there was no evidence 
Green intended to induce Hickey's course of conduct and Hickey never 
took possession of the land. 
The Hickey court has continued the trend in Massachusetts law of 
making it easier for a disappointed purchaser under an oral agreement to 
estop the seller from asserting the Statute of Frauds. The Massachusetts 
Appeals Court has clearly indicated that it will use the approach of the 
Restatement (Second) of Contracts to determine the applicability of the 
doctrine of equitable estoppel. The manner in which the court's opinion 
was written50 is an indication that the court will also use this approach to 
determine the applicability of the doctrine of part performance and, conse-
quently, the remedy of specific enforcement. By using this approach the 
court has more of an opportunity to examine the equities of the situation 
than it did under prior Massachusetts law, which required the existence of 
specific factors before the Statute of Frauds would become unavailable to a 
defendant. This ability to examine the equities of a given situation, rather 
than being limited by the strict requirements of the old doctrines of part 
performance and equitable estoppel, is an appropriate modification of the 
law. Under this new approach, courts have a greater opportunity to grant 
appropriate relief to injured parties. 
§ 6.9. Brokerage Contracts - Real Estate Broker's Right to Commis-
sion. * The relationship between buyers, brokers and sellers of real prop-
erty has been the source of much litigation.! Controversy has arisen 
46 See supra note 6 and accompanying text. 
47 See supra notes 13-15 and accompanying text. 
48 Compare supra note 6 and accompanying text with supra note 45 and accompanying 
text. 
49 Compare supra note 15 and accompanying text with supra note 45 and accompanying 
text. 
50 See supra notes 35-37 and accompanying text. 
* JANE E. STILES, staff member, ANNUAL SURVEY OF MASSACHUSETTS LAW. 
§ 6.9. 1 Tristram's Landing, Inc. v. Wait, 367 Mass. 622, 628, 327 N.E.2d 727, 729 
(1975); Henderson & Beal, Inc. v. Glen, 329 Mass. 748, 751, llO N.E.2d 373, 375 (1953); see 
generally Note, Ellsworth Dobbs Inc. v. Johnson: A Re-Examination of the Broker-Buyer-
Seller Relationship in New Jersey, 23 RUTGERS L. REv. 83 (1968). 
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often regarding the circumstances under which a real estate broker may 
collect a commission.2 Under well-settled Massachusetts law, a real es-
tate broker is entitled to a commission if he produces a customer ready, 
able and willing to buy on the terms and for the price given to the broker 
by the owner. 3 The terms proposed by the broker and adopted in the sale 
need not be identica1.4 Rather, a real estate broker is required to prove 
that he was the effective cause of the sale in order to earn a commission.s 
During the Survey year in Bonin v. Chestnut Hill Towers Realty CO.6 The 
Massachusetts Appeals Court considered the circumstances under which 
a real estate broker can recover a commission. In particular, the court 
addressed the issue of whether a real estate broker, employed to find a 
buyer for property, is entitled to a commission when a prospective buyer 
does not purchase the property, but rather arranges a syndication.7 The 
Bonin court concluded that a real estate broker is not entitled to a 
commission when a syndication rather than a purchase results.8 
The plaintiff in Bonin was employed by the defendant, Chestnut Hill 
Towers Realty Company, to locate a purchaser for the defendant's prop-
erty, Chestnut Hill Towers.9 By the terms of the oral agreement between 
the two parties, the plaintiff was to locate a buyer for the property and 
was expressly excluded from negotiating with syndicators .10 In her at-
tempts to locate a purchaser for the property, the plaintiff introduced Mr. 
Katz, a potential purchaser, to a representative of the defendant. I I When 
2 See, e.g., Tristram's Landing v. Wait, 367 Mass. 622,629,327 N.E.2d 727, 729 (1975); 
Turner v. Minasian, 358 Mass. 425, 429-30, 265 N.E.2d 371, 374 (1970); McEvoy v. 
Ginsberg, 345 Mass. 733, 736, 198 N.E.2d 546, 548 (1963); Holton v. Shepard, 291 Mass. 
513, 516, 197 N.E.2d 460, 462 (1935). 
3 Tristram's Landing v. Wait, 367 Mass. 622, 621), 327 N.E.2d 727, 729 (1975); Gaynor v. 
Laverdure, 362 Mass. 828, 831, 291 N.E.2d 617, 620 (1973); Cisco v. Zussman, 362 Mass. 
19,21,283 N.E.2d 839, 840 (1972); Henderson & Beal, Inc. v. Glen, 329 Mass. 748, 751, 110 
N.E.2d 373, 375 (1953); Corleto v. Prudential Life Ins. Co., 320 Mass. 612, 617, 70 N.E.2d 
702, 704 (1947). 
4 Holton v. Shepard, 291 Mass. 513, 516, 197 N.E.2d 460, 462 (1935); Stuart v. Valsom, 
249 Mass. 149, 152, 143 N.E.2d 815, 816 (1924). 
5 Turner v. Minasian, 358 Mass. 425, 429, 265 N.E.2d 371, 374 (1970); McEvoy v. 
Ginsberg, 345 Mass. 733, 736, 189 N.E.2d 546, 548 (1963); Chisholm v. McCarthy, 325 
Mass. 72, 73, 88 N.E.2d 903, 904 (1949); Corleto v. Prudential Life Ins. Co., 320 Mass. 612, 
617,70 N.E.2d 702,704 (1947); Bell v. Morando, 16 Mass. App. Dec. 165,170 (1964). 
6 14 Mass. App. Ct. 63, 436 N.E.2d 970 (1982). A petition for further appellate review in 
this case has been granted by the Supreme Judicial Court. 387 Mass. 1102,440 N.E.2d 1177 
(1982) . 
7 14 Mass. App. Ct. at 64, 436 N.E.2d at 971. A syndication is a sale of limited partnership 
interests in a real estate venture. Id. 
sId. at 75, 436 N.E.2d at 977. 
• Id. at 65, 436 N.E.2d at 971. 
10 Id. at 65-66, 436 N.E.2d at 972. See supra note 7 for an explanation of the term 
"syndication. " 
11 /d. at 65-66, 436 N.E.2d at 972. 
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Katz disavowed interest in the purchase,12 the plaintiff continued to 
solicit buyers as well as syndicators for the defendant's property.13 
During this period, however, Katz was consulted by an independent 
third party regarding a possible syndication of Chestnut Hill Towers. 14 
Katz thereafter commenced independent negotiations with the defendant 
regarding a syndication. IS These talks resulted in Katz's firm selling a 
number of limited partnerships in the subject property.16 The plaintiff, 
after learning of the syndication, unsuccessfully attempted to collect a 
commission from the defendant based on her role in precipitating the 
initial meeting between Katz and the defendantY At trial, the jury 
awarded a judgment for the plaintiff in the amount of $600,000. 18 After 
denial of their motion for judgment notwithstanding the verdict, the de-
fendants appealed. 19 
On appeal, the Massachusetts Appeals Court considered whether there 
was sufficient evidence to allow the case to be submitted to the jury. 20 In 
examining the lower court's denial ofthe defendant's motion for judgment 
notwithstanding the verdict, the court evaluated whether "the evidence 
was such that ... there can be but one conclusion as to a verdict that 
reasonable men could have reached."21 The Bonin court described the 
circumstances under which a broker becomes entitled to a commission 
from a property owner for the sale ofreal estate.22 The court stated that, 
in general, the right to a commission attaches when the broker's actions 
are the "efficient or effective means of bringing about the actual sale. "23 
This ultimate question of whether the broker caused the actual sale 
cannot be reached, however, until three threshold factors have been 
established.24 A claimant for a broker's commission first must introduce 
evidence to support a finding that he was employed by the property 
owner,2S that the terms of the buyer's purchase were similar to those set 
12 [d. at 66, 436 N.E.2d at 972. 
13 [d. at 66-67, 436 N.E.2d at 972-73. 
14 !d. at 67, 436 N.E.2d at 973. 
15 [d. 
16 [d. at 68, 436 N .E.2d at 973. 
17 [d. 
18 [d. at 64, 436 N.E.2d at 971. 
19 [d. 
20 [d. 
21 !d. 
22 [d. at 68-70, 436 N .E.2d at 973-74. In broad terms, a broker is entitled to a commission 
if he "produces a customer ready, able and willing to buy upon the terms and for the price 
given the broker by the owner." Tristram's Landing v. Wait, 367 Mass. 622, 629, 327 N.E.2d 
727, 729 (1975). 
23 14 Mass. App. Ct. at 69, 436 N.E.2d at 974. 
24 !d. at 69-70, 436 N .E.2d at 974. 
25 [d. 
40
Annual Survey of Massachusetts Law, Vol. 1982 [1982], Art. 9
http://lawdigitalcommons.bc.edu/asml/vol1982/iss1/9
§ 6.9 CONTRACTS AND COMMERCIAL LAW 243 
by the seller, 26 and that the causal chain between the broker's efforts and 
the actual sale was unbroken.2' Only then can the jury consider whether 
the broker was the "efficient or effective" cause of the sale and therefore 
entitled to a commission. 
After setting out these three factors, the court noted four problems the 
plaintiff in the case before it had to overcome in order to satisfy the 
threshold determination. 28 The court identified these four problems as the 
limitation on the plaintiff's employment to finding a buyer, rather than a 
syndicator,29 the plaintiff's failure to pursue Katz's potential interest in 
the project,30 the fact that a third party unrelated to the plaintiff attempted 
to interest Katz in the syndication of the subject property,31 and the 
defendant's claim that an actual "sale" of the property never took 
place.32 In considering the first obstacle, the scope of the plaintiff's em-
ployment,33 the court found that the employment contract restricted the 
plaintiff to finding a purchaser for the property and barred her from 
dealing with syndicators.34 Since there was no conflicting evidence on this 
issue, there was no need to submit it to ajury. In contrast, the court found 
that the second and third problems raised questions which were appropri-
ate for a jury. 35 Considering the second question, the court stated that it 
was possible for a jury to determine that the plaintiff had been instrumen-
tal in maintaining Katz's interest in the property.36 As to the third obsta-
cle, the court noted that the issue of whether the chain of causation in 
broker commission cases was unbroken traditionally has been left to the 
jury.37 Finally, in considering the fourth problem, the court determined 
that the plaintiff in Bonin failed to establish that an actual sale of real 
estate occurred.38 Rather, the court reasoned, the sale of the limited 
partnership interests constituted a sale of securities, which are classified 
as personal, rather than real, property.39 Thus, based on the failure of the 
plaintiff to produce sufficient evidence to mandate ajury determination of 
26 !d. 
27 !d. 
28 [d. at 70, 436 N.E.2d at 974. 
29 [d. 
30 [d. 
31 [d. 
32 [d. 
33 Id. at 70-71, 436 N .E.2d at 974-75. 
34 [d. 
35 Id. at 71-72, 436 N.E.2d at 975. 
36 /d. at 71, 436 N.E.2d at 975. 
37 Id. at 71-72, 436 N.E.2d at 975. 
38 Id. at 72-75, 436 N.E.2d at 975-77. 
39 !d. at 72-73, 436 N.E.2d at 975-76. 
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each of these four issues, the Appeals Court reversed the lower court's 
decision and held that the plaintiff was not entitled to a commission.40 
The court's analysis in Bonin reiterated the three factors enunciated by 
the Supreme Judicial Court in Holton v. Shepard,41 which must be estab-
lished for a real estate broker to be entiiled to a commission:42 that the 
broker was employed by the property owner, that the property was 
bought on terms similar to those set by the seller, and that no forces 
intervened· to break the causal connection between the broker's actions 
and the sale.43 The Bonin court, however, did not simply apply these 
three factors.44 Rather, the court also identified four problems, peculiar to 
the Bonin case, preventing the satisfaction of the Holton factors.4s Al-
though the exact connection between the three threshold factors and the 
four Bonin obstacles is unclear, 46 it is nonetheless obvious from the Bonin 
decision that the failure to satisfy anyone of the three factors will be fatal 
to a broker's assertion of his right to a commission.47 
The plaintiff in Bonin was not entitled to a commission for two rea" 
sons.48 First, the plaintiff failed to satisfy the provision in her employment 
agreement, which required her to find apurchaser for the property before 
a commission could be eamed.49 Massachusetts case law clearly allows a 
seller to restrict the tetms of a broker's employment as a means of limiting 
the seller's obligation to pay the broker's commission.so Thus the decision 
in Bonin, denying a commission when a syndication, rather than a pur-
chase, results,S 1 is an important indication that agreements between 
brokers and sellers of real property will be constructed strictly. Massachu-
setts courts in the future, therefore, may analyze closely the terms of the 
40 [d. at 75, 436 N.E.2d at 977. 
41 291 Mass. 513, 197 N.E.2d 460 (1935). 
42 /d. at 516, 197 N.E.2d at 462. 
43 [d. 
44 14 Mass. App. Ct. at 70-71, 436 N .E.2d at 974. 
45 [d. at 70, 436 N .E.2d at 974. 
46 The court merely stated that "in the application of these principles the plaintiff in the 
instant case needed to overcome four major hurdles." [d. at 70, 436 N.E.2d at 974. 
47 The court found that while the extent of Bonin's interaction with Katz after their initial 
meeting, and the chain of causation could be left to the jury for determination, the plaintiff 
had failed to introduce sufficient evidence tending to show that her employment agreement 
allowed her to deal with syndicators and that an actual sale of the property occurred. [d. at 
70-75,436 N.E.2d at 974-77. 
48 [d. at 70-72,436 N.E.2d at 974-75. 
49 [d. at 70-71, 436 N.E.2d at 974-75. 
50 See, e.g., Tristram's Landing v. Wait, 367 Mass. 622, 626, 327 N.E.2d 727, 729 (197~); 
Gaynor v. Laverdure, 362 Mass. 828, 835-36, 291 N.E.2d 617, 622 (1973); MacGregor v. 
Labute, 14 Mass. App. Ct. 203, 205, 437 N.E.2d 574, 575 (1982). 
51 14 Mass. App. Ct. at 70-71, 436 N.E.2d at 974-75. It is unclear from the Bonin decision 
whether the plaintiff and the defendant could have contracted that the plaintiff would receive 
a commission upon arranging a syndication. 
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parties' agreement in an attempt to discern the terms of the engagement 
and clarify the often confusing broker-seller relationship. 
In addition to the plaintiff's failure to satisfy the terms of her employ-
ment agreement, the plaintiff was also unable to demonstrate that an 
actual sale of the property occurred.52 The court was unwilling to extend 
the right to a commission to a broker's actions which resulted in a 
syndication, a transaction markedly different from that of an outright 
purchase.53 The Bonin decision thereby adopted, for Massachusetts 
courts, the position held in other jurisdictions that a sale of a partnership 
interest in a real estate transaction is a security, rather than an item of real 
or personal property. 54 It is thus apparent that the term "sale" will be 
interpreted to require an actual purchase of the physical property, and not 
a mere transfer of an interest in the property. 55 The refusal of the court to 
classify the transaction in Bonin as a "sale," coupled with the limitations 
on the scope of the plaintiff's employment to locating a buyet, proved 
fatal to the plaintiff's claim for a: commission. 56 
§ 6.10. Real Estate Brokerage Contracts - Statute of Frauds.* The 
Statute of Frauds requires that a contract for the sale of land must be in 
writing and signed by the parties to be enforceable.! During the Survey 
year in MacGregor v. Labute2 the Massachusetts Appeals Court exam-
ined the effect of this rule upon an oral agreement for the payment of a 
brokerage fee in connection with a proposed real estate conveyance. 
Specifically, the MacGregor court considered whether the Statute of 
Frauds bars a real estate broker's suit against a seller for breach of an oral 
contract requiring that the buyer, rather than the seller, pay the broker's 
commission. The court concluded that such a suit is not barred.3 
521d. at 72-75, 436 N.E.2d at 975-77. 
53 ld. The test for recognizing a security interest such as that obtained via syndication is 
the presence of an investment in a common venture premised on a reasonable expectation of 
profits to be derived from the entrepreneurial efforts of another. United Hous. Found., Inc. 
v. Forman, 421 U.S. 837, 852 (1975). By contrast, when a purchaser is motivated by a desire 
to use or consume the item purchased - "to occupy the land or to develop it themselves" -
the securities laws do not apply. ld. at 852-53. 
54 See, e.g., Securities and Exch. Comm. v. Howey Co., 328 U.S. 293, 301 (1946); 
Bartels v. Aloconquin Properties, Ltd., 471 F. Supp. 1132, 1146 (D. Vt. 1979) (sale oflimited 
partnership shares constituted securities under the Securities Act of 1934). 
ss 14 Mass. App. Ct. at 70-75,436 N.E.2d at 974-77. 
56 ld. 
* JANE E. STILES, staff member, ANNUAL SURVEY OF MASSACHUSETTS LAW. 
§ 6.10. 1 G.L. c. 259, § I, Fourth; see Cellucci v. Sun Oil Co., 2 Mass. App. Ct. 722, 
727-28, 320 N.E.2d 919, 923 (1974), aff'd, 368 Mass. 8Il, 331 N.E.2d 813 (1975). 
2 14 Mass. App. Ct. 203, 437 N.E.2d at 574 (1982). 
3 /d. at 206-07, 437 N.E.2d at 575-76. 
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Under the terms of the oral contract at issue in MacGregor, MacGregor 
agreed to find a purchaser for land owned by Labute.4 MacGregor and 
Labute stipulated that the purchaser would pay both the agreed selling 
price and the broker's commission.s Labute's obligation under the oral 
agreement consisted of a promise to convey the property if the plaintiff 
found a purchaser willing to meet these terms. 6 Although MacGregor 
complied with his obligation under the contract by locating a buyer, 
Labute refused to convey his property to the buyer. 7 Consequently, 
MacGregor brought an action against Labute for breach of their oral 
contract in order to recover the amount of the commission he would 
have received if the sale had occurred.s A superior court judge granted 
summary judgment for Labute. 9 MacGregor sought review of his claim 
before the Appeals Court.IO 
The Appeals Court in MacGregor began its analysis by stating that a 
broker generally can recover from a seller the damages resulting from the 
seller's breach of a contract to purchase land. ll Relying on case precedent 
from numerous jurisdictions, 12 the seller is liable for the commission even 
though the contract provided that the broker was to be compensated by 
the purchaserY The MacGregor court rejected the seller's contention 
that pursuant to the terms of the oral contract, the broker must look to the 
buyer, rather than to the seller, for his commission. 14 
After establishing that a broker may recover his commission from the 
seller under these circumstances, the court considered whether the Stat-
ute of Frauds relieved the seller of any liability for his refusal to complete 
the sale pursuant to the oral contract. IS Adopting the rationale of the 
Supreme Judicial Court in Palmer v. Wadsworth, 16 the MacGregor court 
stated that if an oral contract obligates the seller to pay a broker's 
commission, the contract is not within the Statute of Frauds because it 
does not involve the purchase or acquisition of an interest in landY The 
4 [d. at 204, 437 N.E.2d at 574. 
sId. 
6/d. 
7 Id. 
8 Id. at 203, 437 N.E.2d at 574. 
9 /d. at 204, 437 N.E.2d at 574. 
10/d. at 20S, 437 N.E.2d at 576-77. 
11 /d. at 204, 437 N.E.2d at 575. 
12 See, e.g., Kaercher v. Schee, lS9 Minn. 272,274,276-77,249 Minn. 272, 277 (1933); 
Aronson v. Carobine, 129 Misc. SOO, SOl-02, 222 N.Y.S. 721, 722-23 (N.Y. Mun. Ct. 1927). 
13 14 Mass. App. Ct. at 205-06, 437 N.E.2d at 575-76. 
14 [d. at 205-06, 437 N .E.2d at 575-76. 
15 [d. at 206-0S, 437 N.E.2d at 575-77. 
16 264 Mass. IS, 161 N .E. 621 (192S). 
17 14 Mass. App. Ct. at 206, 437 N .E.2d at 575. 
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court then rejected the defendant's assertion in MacGregor that the 
purchaser's obligation to pay the broker's commission rendered the 
broker's commission part of the purchase price for the land thereby 
bringing the agreement within the Statute of Frauds. ls Rather, the court 
maintained that the agreement between MacGregor and Labute was not 
a contract for the sale of land but rather for brokerage services, and thus 
the Statute of Frauds did not apply to the commission agreement. 19 The 
Appeals Court thereby reversed the Superior Court's grant of the motion 
for summary judgment and remanded the case for further proceedings.20 
The MacGregor decision clarifies two issues regarding the ability of a 
broker to recover a commission which had not been previously litigated in 
Massachusetts courts. First, MacGregor established that a broker can 
recover his commission from a seller for the seller's breach of his promise 
to convey, even ifthe contract provides that the buyer, not the seller, will 
pay the broker's commission.21 This result is based on the rationale that 
the seller owes the broker a contractual duty to convey the subject 
property when a suitable buyer is found. 22 In reality, the amount of the 
commission represents the damages. the broker has suffered from the 
seller's breach of his promise to convey. 23 Therefore, holding the seller 
liable for the commission, even though the oral contract provides that the 
broker must collect his commission from the purchaser, provides a sensi-
ble remedy for the innocent broker. 
Second, the MacGregor decision established that the Statute of Frauds 
does not bar a real estate broker's suit for his commission against the 
seller of property, even though the broker orally has agreed to collect his 
commission from the buyer.24 The court held that the Statute of Frauds 
does not apply, because the oral contract between the broker· and the 
seller concerns brokerage services, rather than the sale of an interest in 
land.25 The MacGregor court further held that the broker's agreement to 
18 Id. at 206-08. 437 N .E.2d at 575-77. 
19Id. at 206-08, 437 N.E.2d at 576-77. 
2°Id. at 208. 437 N.E.2d at 576-77. 
21 /d. at 206-08, 437 N.E.2d 575. The broker must establish that he is entitled to a 
commission. /d. Under Massachusetts law. a real estate broker is entitled to a commission ifhe 
produces a customer ready, able and willing to buy on the terms and for the price given to the 
broker by the owner. Tristram's Landing v. Wait, 367 Mass. 622, 629, 327 N .E.2d 727, 729 
(1975). MacGregor thus appears to make Massachusetts case law consistent with cases from 
other jurisdictions making similar findings. See, e.g., Woolley v. Bishop, 180 F.2d 188, 189, 
193 (10th Cir. 1960); Kaercher v. Schee, 189 Minn. 272, 274, 276-77, 249 N.W. 180,182-83 
(1933); Aronson v. Carobine, 129 Misc. 800, 801-02, 222 N.Y.S. 721,722-23 (N.Y. Mun. Ct. 
1927). 
22 Kaercher v. Schee, 189 Minn. 272, 277, 249 N.W. 180, 183 (1933). 
23 Aronson v. Carobine, 129 Misc. 800, 802, 222 N. Y.S. 721,722-23 (N. Y. Mun. Ct. 1927). 
24 14 Mass. App. Ct. at 206-08, 437 N.E.2d at 575-77. 
25 Id. at 206-07, 437 N .E.2d at 575-76. The Statute of Frauds provides that certain 
contracts, in order to be enforced, must be in writing. See G.L. c. 259, § I. 
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look to the purchaser for his commission does not bring the agreement 
within the Statute of Frauds by making the commission part of the 
purchase price for the land.26 Rather, the broker is entitled to compensa-
tion for the services he rendered, although the right to compensation 
admittedly arises from a transaction involving a conveyance of land. 
Authority to the contrary exists in other jurisdictions, and does not allow 
a broker to recover a commission based on an oral contract.27 The 
Massachusetts court, however, clearly has implemented a policy favoring 
the broker's ability to recover from the seller, and has rejected the Statute 
of Frauds as a bar to the broker's action, a position in accord with the 
weight of judicial thought in this area. 28 
§ 6.11. Applicability ofIdentical Source Rule in Creditor-Surety Transac-
tions. * Massachusetts contract law has long recognized the general rule 
that where a debtor owes several debts to a creditor, the debtor initially 
has the power to direct the application of a payment to a particular debt. 1 
If the debtor fails to exercise this right before or at the time of payment, 
the power to direct application of t\te payment devolves to the creditor. 2 
In transactions where one debt is guaranteed by a surety, however, some 
courts have recognized an exception to this general rule. 3 This excep-
26 14 Mass. App. Ct. at 206-07, 437 N.E.2d at 575-76. 
27 See, e.g., Stagg v. Lawton, 133 Conn. 203, 209-11,49 A.2d 599, 601-02 (1946) (broker 
cannot recover commission from owner after owner's refusal to convey if broker initially 
agreed to recover commission from the purchaser; any attempt to base damage award on the 
owner's failure to convey would indirectly bring the promise within the Statute of Frauds); 
DeLucca v. Flamingo Corp., 121 So. 2d 803, 804 (Fla. 1960) (court refused to allow recovery 
by the broker of his commission, finding that the oral promise came within the Statute of 
Frauds since the buyer was seeking to enforce a promise to convey land); REsTATEMENT 
(SECOND) OF CONTRACTS § 126 (1981). 
28 See, e.g., Woolley v. Bishop, 180 F.2d 188, 192 (10th Cir. 1960) (provisions of Statute of 
Frauds requiring a contract for the sale of real property to be in writing have no application to 
a broker's contract of employment, and does not prevent a buyer from receiving his commis-
sion); Tanner Ass'n v. Ciraldo, 33 N.J. 51, 67,161 A.2d 725, 734 (1960) (no part of the Statute 
of Frauds applies to a contract between a prospective purchaser of land and a real estate agent 
which provides that the latter shall act for or on behalf of the purchaser in securing property); 
Morgan v. Whatley & Whatley, 205 Ala. 170,172,87 So. 896,898 (1920) (failure of purchaser 
to become bound in writing no defense to suit by broker for his commission); 2 A. CORBIN, 
CONTRACTS § 399, at 364-65 (1950 & Supp. 1971). 
* CHRISTOPHER R. VACCARRO, staff member, ANNUAL SURVEY OF MASSACHUSETTS 
LAW. 
§ 6.1J. I Ramsey v. Warner, 97 Mass. 8, 13 (1867). 
2 Jd. 
3 United States v. Johnson, Smothers & Rollins, 67 F.2d 121, 123-24 (4th Cir. 1933); see St. 
Paul Fire & Marine Ins. Co. v. United States, 309 F.2d 22 (8th Cir. 1962), cert. denied 372 
U.S. 936 (1963); but see Standard Oil Co. v. Day, 161 Minn. 281, 285-88, 201 N.W. 410, 
412-13 (1924). 
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tion, known as the identical source rule, states that when a debtor owes 
more than one debt to one creditor, and one ofthese debts is bonded,4 the 
surety has an equitable right to have the payment applied to the bonded 
debt. This exception applies only if the creditor knows at the time of 
receipt that the payment funds arose from the proceeds of the bonded 
contract.s During the Survey year, in Warren Brothers Company v. Sentry 
Insurance,6 the Massachusetts Appeals Court considered whether the 
identical source rule could be applied to force a creditor to apply a 
received payment to a bonded debt. 
The facts of the case were undisputed. The Healy Corporation 
("Healy"), a contractor, owed the plaintiff Warren Brothers Company 
("Warren") a subcontractor, a total of $52,000 for work done on three 
different construction sites.' The three debts had been incurred in the 
following order: (1) $10,000 for a K-Mart Store in Fairhaven; (2) $10,000 
for a Great Atlantic & Pacific Tea Company (" A & P") store in Brockton; 
and (3) $32,000 for an A & P store in Quincy. 8 The debt on the Quincy 
project had been guaranteed by Sentry Insurance ("Sentry").9 Pursuant 
to a judgment on a complaint brought by Warren to reach and apply 
money owed to Healy by A & P, A & P paid Warren $20,000 for work 
Healy had done at the Quincy site. 10 Warren, however, upon receiving 
this money, appropriated it to payment of Healy's earlier and unsecured 
debts .11 Healy subsequently demanded that the payment be applied to the 
Quincy contract.1 2 Warren then brought suit against Sentry, which had 
guaranteed the debt from the Quincy site, to recover the amount owed for 
its work at Quincy.13 Sentry sought enforcement of a claimed right to 
have A & P's payment applied against Healy's debt arising from the 
Quincy contract. 14 The trial judge held for Warren, and entered judgment 
against Sentry for the full amount owed by Healy on account of the 
bonded contract.1S 
4 A "bonded" debt is guaranteed by a surety. 
S For discussion and analysis of the identical source rule, see G. COUCH, CYCLOPEDIA OF 
INSURANCE LAW §§ 47.74-47.77 (2d ed. 1982); 15 S. WILLISTON, A TREATISE ON THE LAW OF 
CONTRACTS § 1795A (1972); L. SIMPSON, HANDBOOK ON THE LAW OF SURETYSHIP § 44 
(1950); REsTATEMENT OF SECURITY § 142(d) (1941); Note, Application of Payments: Surety's 
Right or Risk, 23 CHI. KENT L. REv. 76 (1944). 
6 13 Mass. App. Ct. 431, 433 N .E.2d 1253 (1982). 
7 [d. at 432, 433 N .E.2d at 1254-55. 
8/d. 
9 [d. 
10 [d. at 431-32, 433 N.E.2d at 1254-55. 
II [d. at 432, 433 N.E.2d at 1254-55. 
12 [d. 
13 [d. at 431-32, 433 N.E.2d at 1254-55. 
14 [d. at 432, 433 N.E.2d at 1255. 
IS [d. 
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The Appeals Court began its analysis of the case by restating the 
common law of Massachusetts concerning when a debtor's payment may 
be applied to one or more of several debts owed to the same creditor. 16 
The court first noted that under such circumstances the debtor initially 
has the power to direct application of the payment. 17 If the debtor fails to 
exercise this power before or at the time the creditor receives the pay-
ment, however, the court recognized that the creditor is then free to apply 
the payment to any of the several debts without concern for the debtor's 
interests.18 Moreover, according to the court, when both parties fail to 
exercise their respective rights and a court is required to direct application 
of payment, the court must direct payment on the basis of all the circum-
stances of the transaction. 19 In such cases, the court noted, the payment 
should be applied to the earlier debts first, unless the equities of the 
situation require a contrary result. 20 
The court next observed that neither a debtor nor a creditor can affect 
the application of a payment once it is enforced by judicial proceedings.21 
In the case before it, the court stated, this principle did not divest Healy 
or Warren of its right to apply the payment to the debt of its choice.22 The 
court noted that although Warren originally brought suit to receive the 
amount owed for its work on the Quincy site, the trial court's judgment in 
that suit did not require that Warren apply the payment received against 
that same debt. 23 The court therefore concluded that the fact that the 
judgment was based on the Quincy debt did not destroy Healy's or 
Warren's respective rights24 to apply the payment to the earlier, unse-
cured debts. 2s 
The court next considered whether Healy's subsequent demand that 
Warren direct the payment to the Quincy contract was of any legal 
consequence.26 The court first noted that, prior to Warren's acceptance of 
16 ld. at 433-34, 433 N.E.2d at 1255. 
17 [d. at 433, 433 N.E.2d at 1255. 
18 ld. (citing Ramsey v. Warner, 97 Mass. 8, 13 (1867); Spinney v. Freeman, 230 Mass. 
356, 358, 119 N.E. 798, 799 (1918); 15 S. WILLISTON, supra note 5, at § 1796). 
19 [d. at 433-34, 433 N.E.2d at 1255. 
20 [d. (citing Crompton v. Pratt, 105 Mass. 255, 257 (1870». The court cautioned in a 
footnote that these principles may not apply to consumer debts which are regulated by statute. 
[d. at 434 n.4, 433 N.E.~d at 1255 n.4. See G.L. c. 2550, § 18(B). 
21 13 Mass. App. Ct. at 434, 433 N.E.2d at 1256 (citing Blackstone Bank v. Hill, 27 Mass. 
(10 Pick.) 128, 133 (1830); United States v. Trans-America Ins. Co., 357 F. Supp. 743, 747 
(E.D. Va. 1973); 15 S. WILLISTON, supra note 5, at § 1797; REsTATEMENT OF CONTRACTS 
§ 393 (1932); Annot., 57 A.L.R.2d 855, 869 (1958)). 
22 [d. at 434, 433 N.E.2d at 1256. 
23 [d. at 435, 433 N .E.2d at 1256. 
24 [d. at 434, 433 N.E.2d at 1256. 
25 [d. at 434-35, 433 N.E.2d at 1256. 
26 [d. at 435-36, 433 N.E.2d at 1256. 
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the $20,000 payment from A & P, Healy was aware that A & P was about 
to pay Warren to satisfy its debt to Healy.27 According to the court, Healy 
therefore had ample opportunity to direct the payment to the debt of its 
choice.28 Once having made payment unconditionally, the court ruled, 
Healy could not revoke its act and make the payment conditional. 29 The 
court acknowledged, however, an exception to the general rule that a 
debtor has no right to direct the application after payment has been 
made.30 In extreme situations in which a particular application of a pay-
ment would be unfairly disadvantageous to the debtor the court will 
require that the creditor abide by the contrary subsequent demand of the 
debtor.3! In the case before it, the court recognized that because Healy's 
desired application of the payment would be just as damaging to Warren 
as Warren's actual application was to Healy, no extreme situation 
existed, and therefore the general rule would control the outcome.32 
Accordingly, the court concluded that under the circumstances Healy's 
subsequent command to direct the payment to the secured Quincy debt 
was without legal significance.33 
The court next addressed Sentry's argument that the above-mentioned 
rules concerning application of payment are inapplicable where the debt in 
issue is guaranteed by a surety.34 The court noted that other juridictions 
have held that where the source of the funds for payment is a bonded 
contract and the creditor knows the source of the funds when it receives 
and applies them, the surety has an equitable right to have the payment 
applied against the debt on the bonded contract. 35 The court noted that 
these jurisdictions have recognized this rule, known as the "identical 
source" or "identical property" rule, as an exception to the rule that the 
right of a debtor or creditor to direct the application of payment to one of 
several debts is not affected by the fact that a surety is liable for one or 
more of the debts.36 According to the court, the identical source rule is 
27 ld. at 435, 433 N .E.2d at 1256. 
28 ld. 
291d. at 435-36, 433 N.E.2d at 1256 (citing 15 S. WILLISTON, supra note 5, at § 1796; 
Backhouse v. Patton, 30 U.S. (5 Pet.) 160, 170 (1831); Page v. Patton, 30 U.S. (5 Pet.) 304, 
310 (1831); REsTATEMENT OF CONTRACTS § 392 (1932». 
30 ld. 
31 ld. at 436, 433 N.E.2d at 1256 (citing RESTATEMENT (SECOND) OF CONTRACTS § 259(2) 
and comment b (1979». 
32 /d. at 436, 433 N.E.2d at 1256-57. 
33 ld. 
34 ld. at 436-38, 433 N .E.2d at 1257-58. 
35 /d. at 436-37, 433 N.E.2d at 1257 (citing United States v. Johnson, Smothers & Rollins, 
67 F.2d 121, 123-24 (4th Cir. 1933); St. Paul Fire & Marine Ins. Co. v. United States, 309 F.2d 
22 (8th Cir. 1962), cert. denied, 372 U.S. 936 (1963)). See supra notes 3-5 and accompanying 
text. 
36 ld. at 436-37, 433 N.E.2d at 1257. 
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based on a theory that such payments are impressed with an equity in favor 
of the surety which entitles it to direct the payments against the liabilities 
incurred by the debtor under the bonded GQntract. 37 
The court stated, however, that insofar as the identical source rule 
confers an absolute right upon the surety to receive the benefit of a 
payment which the creditor knows to have been issued from the proceeds 
of the bonded contract, that exception to the rules of application of pay-
ments is neither fair nor sound. 38 The court identified two policy reasons for 
not recognizing the identical source rule as an absolute protection for 
sureties.39 First, the court stated that since the identical source rule may 
burden a creditor with the responsibility of knowing the status of the 
debtor's accounts and the status of the surety's obligation to the debtor, an 
absolute rule would lead to instability in commercial transactions. 40 Sec-
ond, the court explained that because the surety business is inherently 
risky, sureties are likely to be more careful in their dealings with obligors.41 
Thus, the court reasoned, it is less burdensome for sureties to guard against 
situations such as the one which arose in the present case.42 For these 
reasons, the court concluded that the identical source rule should only be 
considered one of several factors to be weighed by a court in reaching an 
equitable decision concerning where the funds should be directed.43 
In the case before it, the court noted that the contract between Healy 
and Warren for the Quincy project did not require that payments received 
from the proceeds of that contract be applied to that same contract.44 
Moreover, the Court observed that there was no contract between Healy 
and Sentry requiring Healy to direct proceeds from the Quincy contract to 
payment for its debts issuing from that contract.45 The court stated that if 
Sentry's bond had obligated Healy to direct the proceeds from the Quincy 
contract to the bonded debt, and if Warren had been aware of this 
arrangement, then Warren's right to apply the payment otherwise would 
be doubtfu1.46 Moreover, the court observed, the record did not suggest 
that Warren and Healy colluded on the application of the payment or 
n Id. at 437, 433 N.E.2d at 1257. 
3. [d. 
39 [d. at 437-38, 433 N .E.2d at 1257 (quoting Standard Oil Co. v. Day, 161 Minn. 281, 286, 
201 N .W. 410, 412 (1924)). 
40 !d. at 437-38, 433 N .E.2d at 1257-58. 
41 [d. 
42 [d. 
43 !d. at 438, 433 N .E.2d at 1257-58. 
44 Id. 
45 [d. at 438-39, 433 N .E.2d at 1258. 
46 Id. (citing REsTATEMENT OF SECURITY § 142(d) (1941); REsTATEMENT (SECOND) OF 
CONTRACTS § 258(2) (1979». 
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perpetrated a fraud upon the surety.47 The court concluded that, although 
under certain circumstances it may recognize a surety's interest in the 
application of payments issuing from the bonded contract, in the case 
before it Sentry's interest was not superior to Warren's right to choose 
against which debt the payment would be applied.48 
Warren Brothers v. Sentry Insurance is a significant decision for two 
reasons. First, the court elected not to apply the identical source rule as 
an absolute exception to the principles which control the rights of debtors 
and creditors to channel payments toward the satisfaction of a given 
debt.49 The apparent result of the court's decision is that sureties will 
have to take measures to ensure that proceeds arising from the bonded 
contract will be applied to the settlement of obligations associated with 
that same contract. The court, however, maintained that a surety's inter-
est in the application of such proceeds could be relevant to a court's 
decision of whether the application of the funds is equitable.50 This 
dictum suggests that the surety's interest may be important to a court's 
determination of whether an "extreme situation" exists which requires an 
exception to the application of payment rules. 51 
Second, although the decision apparently places an additional burden 
on a surety by limiting the identical source rule, it suggests measures the 
surety might employ to protect itself contractually from the adverse result 
suffered by Sentry. 52 In dictum, the court suggested that where a debtor is 
obligated to a surety to apply a payment toward the discharge of a certain 
debt and the creditor is aware of this agreement, the payment must be 
applied to that debt. 53 This dictum enables a surety to avoid the conse-
quences suffered by Sentry by stipulating in its contract with the obligor 
that certain proceeds will be applied only to a certain debt and condition-
ing its own duties under the bonded debt upon the obligor's informing the 
obligee of the obligor's agreement with the surety to apply the specified 
proceeds toward the specified debt. 54 Thus, by specifying to what debts 
the payments are to be applied and ensuring that the obligors are aware of 
this specification, the surety can protect itself from the debtor or creditor 
applying proceeds associated with the bonded debt to other unrelated 
debts. 
47 Id. at 439. 433 N .E.2d at 1258. 
48 /d. at 439-40, 433 N .E.2d at 1258. 
49 /d. at 436-38, 433 N.E.2d at 1257-58. 
50 /d. at 438. 433 N.E.2d at 1258. 
51 See id. at 436, 433 N.E.2d at 1256. 
52 Id. at 43&.39, 433 N .E.2d at 1258. 
53 Id. 
54 Id. at 439, 433 N.E.2d at 1258. 
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